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to
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cc
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from
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subject

Sacramento Entertainment and Sports Center & Related Development EIR Errata – May 20, 2014

Following the close of the Draft Environmental Impact Report (EIR) public comment period (December 16, 2013
through January 31, 2014), several letters were submitted to the City of Sacramento regarding the proposed
Sacramento Entertainment and Sports Center & Related Development project (Proposed Project). Some of these
letters were submitted to the City’s Current Planning Department or the City Manager’s Office as opposed to the
City’s Environmental Planning Department, the entity responsible for preparing the EIR. Several letters were
received after the close of the Draft EIR public comment period. As a result, some of the correspondence sent to the
City was not included in the Final EIR, but is addressed herein.
Table 1 identifies letters received by the City on the Proposed Project that were not included in the Final EIR.

TABLE 1
LATE COMMENT LETTERS RECEIVED REGARDING THE PROPOSED PROJECT
Letter #
1
2
3
4
5
6
7
8

Entity
United Auburn Indian
Community (UAIC)
Unite Here, Local 49

Plaza Five Fifty Five
Sacramento Area Bicycle
Advocates (SABA)
Old Sacramento Business
Association (OSBA)

9
10
11
12
13
14

The Smith Firm
The Smith Firm
Friends of the Swainson’s

Author(s) of Comment
Letter/e-mail

Date Received

Author Submitted
Comment Letter on the
Draft EIR

Gene Whitehouse, Chairman

February 20, 2014

Comment Letter O20

Kevin Dayton
Ty Hudson
Glenda Marsh
Matthew Korve
William Chang, Manager
Jim Brown, Executive
Director
Terry Harvego, Vice
Chairman
J. Bolton Phillips
Will Rowe
Martha Sward and John
Farrell
Kelly T. Smith
Kelly T. Smith
Judith Lamare

April 9, 2014
April 9, 2014
April 9, 2014
April 10, 2014
April 10, 2014

Comment Letter I29

April 10, 2014

Comment Letter O2

May 14, 2014

Comment Letters O9 and
O15

Comment Letter O12

May 15, 2014
May 15, 2014
May 16, 2014
May 16, 2014
May 16, 2014
May 6, 2014

Comment Letter O19
Comment Letter O19

TABLE 1
LATE COMMENT LETTERS RECEIVED REGARDING THE PROPOSED PROJECT
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

Hawk
The Smith Firm
The Smith Firm
The Smith Firm
The Smith Firm

Environmental Council of
Sacramento

Kelly T. Smith
Kelly T. Smith
Kelly T. Smith
Kelly T. Smith
Karen Redman
Christine Hansen
Jeanie Keltner
Maggie Coulter
Ron Emslie
Heather Fargo

May 16, 2014
May 16, 2014
May 16, 2014
May 16, 2014
May 16, 2014
May 16, 2014
May 18, 2014
May 19, 2014
May 19, 2014
May 19, 2014

Comment Letter O19
Comment Letter O19
Comment Letter O19
Comment Letter O19

Ron Maertz

May 20, 2014

Comment Letter O11

Kevin Coyle
Sarah Foster
Kelly T. Smith
Ron Emslie

May 20, 2014
May 20, 2014
May 20, 2014
May 20, 2014

Comment Letter I20
Comment Letter O19

Letter 1 requests ongoing coordination between the City and the UAIC regarding potentially significant cultural
resources at the Downtown project site. Such coordination is ongoing.
Letter 2 discusses the potential for union members to raise CEQA issues in an attempt to obtain a Community
Benefit Agreement or Project Labor Agreement. An article discussing union labor is attached to the letter. The
letter does not raise any environmental issues.
Letter 3 requested the Planning and Design Commission recommend the ESC for approval. The comments
suggest that not enough detail is known about the ancillary development, and the Planning and Design
Commission should recommend against approving that part of the Proposed Project. The comments also object to
the provision in the SPD allowing Planning Director approval of Conditional Use Permits. The Planning and
Design Commission recommended project approval to the City Council on April 10, 2014.
Letter 4 expresses concern regarding the interface of trucks and bikes on 5th Street between L Street and J Street,
and expresses support for realigning the bike lane to the west side of 5th Street between Capitol Mall and I Street.
Response to Comment A3-8 in the Final EIR addresses potential options for maintaining on-street bicycle
facilities along 5th Street between L and J Streets and maintaining consistency with the City’s Bikeway Master
Plan. The comment letter refers to a City-staff proposed solution presented to the project applicant to alleviate
bike/truck interface concerns, but the letter does not provide specific information about that suggested solution.
The letter further suggests the project applicant is not required by the City to accommodate bicycle accessibility to
the Downtown project site. Section 4.10 in the Draft EIR describes bike facilities that will be incorporated as part
of the Proposed Project including short-term and long-term bike parking, and the Final EIR further refines the
locations of those proposed facilities (see Final EIR, Figure 2-24).
Letter 5 opposes the proposed digital billboards component of the Proposed Project due to the billboards’
brightness at night and the potential for some billboards to obscure views of the downtown skyline. Specifically,
the comments oppose proposed digital billboards at the I-5 at Water Tank and US 50 at Pioneer Reservoir sites.
The I-5 at Water Tank site was not recommended by the Planning and Design Commission. An analysis of the
aesthetics impacts of the proposed digital billboards, including light and glare considerations and potential
impacts to viewsheds, was addressed in section 4.1, Aesthetics, Light and Glare in the Draft EIR.
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Letter 6 notes that Plaza Five Fifty Five submitted a comment letter on the Draft EIR, but had not received a
response to that comment letter prior to the Planning and Design Commission hearing on April 10, 2014. The
comment letter submitted (dated January 31, 2014) on the Draft EIR was included as an attachment. Plaza Five
Fifty Five’s comment letter (Comment Letter I29) and responses to that letter are included in the Final EIR.
Letter 7 incorrectly interprets a statement in the project application design narrative as well as an accompanying
graphic. The Proposed Project’s would not provide for bicycle riding through the event plaza, including along 5th
Street between L Street and J Street or along K Street between 3rd Street and 7th Street. There would be short-term
bicycle parking racks in the event plaza, allowing bicycle users to ride to the Downtown project site and walk a
bicycle through the event plaza to a publicly accessible bike rack. Figure 2-24, Bicycle Plan, in the Final EIR
shows the proposed locations for possible bike share docking stations, short- and long-term bicycle parking, and
bike valet services.
Letter 16 also raises concerns regarding the bicycle/truck interface along northbound 5th Street between L Street
and J Street. As explained at the April 10, 2014 Planning and Design Commission hearing, a Class 2 bike lanes
would be provided northbound and southbound on 5th Street between J and L Streets. The City does not believe
that a two-way cycle track is necessary in order to provide safe bicycle access along 5th Street.
Letter 8 is addressed to Councilmember Steve Hansen, which was then forwarded to City staff. The letter
requests that Old Sacramento’s various issues are addressed to the satisfaction of the OSBA. The issues raised in
this letter are similar to concerns raised and addressed in the Final EIR (see Final EIR Comment Letters O9 and
O15) such as vehicular and pedestrian connectivity to Old Sacramento, parking availability, and economic
conditions in Old Sacramento. The letter also requests ongoing communication with the City. The City and the
project applicant continue to perform public outreach, including to the OSBA, regarding the timing of construction
activities and refinement of the Event Transportation Management Plan.
Letter 9 provides a link to a video on You Tube (http://www.youtube.com/watch?v=bWjNW6YyeH0). The video
purports to show Los Angeles Lakers fans and spectators outside of the Staples Center in Los Angeles, California.
Some of the people shown in the video are standing while others are walking outside of the arena. One image
shows a small active fire near the Staples Center building, while another image appears to show the remnants of a
fire in the street or walkway. The audio indicates that tear gas is deployed on bystanders although direct evidence
of that is unclear in the video. Neither the letter submitted nor the linked video provides any direct correlation
between the video images, audio or event circumstances and the proposed Sacramento Entertainment and Sports
Center & Related Development project. Impact 4.8-2 in the Draft EIR addresses outdoor crowd noise and its
potential effect on sensitive receptors. Impact 4.9-1 in the Draft EIR addresses the provision of interior and
exterior security at the ESC.
Letter 10 expresses concern about driver-safety and light spillover from the proposed US 50 at Pioneer Reservoir
digital billboard site. Impacts 4.1-2 and 4.1-3 in the Draft EIR address lighting effects on traffic safety. Impact 4.1-2
in the Draft EIR addresses potential spillover light from the proposed digital billboards. The US 50 at Pioneer
Reservoir billboard location was not determined to have a potentially significant impact on sensitive receptors due to
the proposed billboard’s distance from such receptors (residences), the proposed height of the billboard, and the
viewing angle.
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Letter 11 provides an opinion that digital billboards are ugly and create blight. Impact 4.1-1 in the Draft EIR
discusses potential changes to the visual character and quality of the proposed digital billboard sites and their
surroundings. Figure 2-30a in the Final EIR provides a representative photograph of an existing digital billboard
within the city limits.
Letter 12 expresses concern about public rioting. The potential for and consequences of public riots and other
scofflaw behavior are not CEQA issues and are not addressed in the Draft EIR or Final EIR. However, the Draft EIR
addresses the provision of law enforcement, fire protection, and emergency services in section 4.10. In addition,
Impact 4.8-2 in the Draft EIR addresses outdoor crowd noise and its potential effect on sensitive receptors.
Letter 13 expresses concern about the transportation analysis and the assessment of vehicle miles traveled (VMT).
Response to Comment I14-1 in the Final EIR discusses the methodology used for assessing VMT. As explained in
Response to Comment I14-1, the baseline VMT per attendee at Sleep Train Arena is 11.57 VMT per attendee, while
a sold-out Kings game at the ESC is expected to generate 164,578 VMT, which is 9.40 VMT per attendee. Please
see Final EIR Response to Comment I14-1 for further information regarding VMT methodology and analysis.
Letter 14 expresses an opinion that the proposed digital billboard at the Business 80 at Sutter’s Landing Regional
Park site should be eliminated from consideration to preserve wildlife resources at the park and within the American
River Parkway. Section 4.3, Biological Resources, in the Draft EIR describes the Proposed Project’s potential
impacts to biological resources, including wildlife. Draft EIR Impact 4.3-1 describes potential impacts from
construction and operation of the Business 80 at Sutter’s Landing Regional Park digital billboard on listed wildlife
species and their habitat, specifically elderberry shrubs and the valley elderberry longhorn beetle. Mitigation
Measure 4.3-1(a) is proposed to protect elderberry shrubs and the valley elderberry longhorn beetle at that location.
Draft EIR Impact 4.3-2 analyzes the potential impact on nesting raptors, migratory birds, and maternity roosts for
special-status bat species. The analysis determined that construction activities including tree removal could impact
wildlife species, but operation of and light emitted by the digital billboard at the Business 80 at Sutter’s Landing
Regional Park site would not adversely affect wildlife species. With the implementation of Mitigation Measures
4.3-2(a), 4.3-2(b), and 4.3-2(c), the Proposed Project would not cause a substantial reduction in local population size
or reduce reproductive success to raptors, migratory birds, and special-status bat species. Thus, impacts to raptors,
migratory birds, and special-status bats from implementation of the Proposed Project at the Downtown project site
and the proposed digital billboard sites would be mitigated to a less-than-significant level.
Letter 15 questions the legality of Senate Bill 743 and includes an attachment. The attachment is an Invitation to
Comment on “CEQA Actions: Rules to Implement Senate Bill 743” prepared by the Judicial Council of California
and the Administrative Office of the Courts. The attachment provides background on Senate Bill 743 and describes
the proposed legislative rules and proposed rule amendments designed to fulfill the Judicial Council’s statutory
obligation to adopt rules implementing the expedited judicial review procedure established by Senate Bill 743. Aside
from the reference to Senate Bill 743 which applies to the Proposed Project, there is no reference in the attachment
to the Proposed Project, and no reference that can be reasonably connected to environmental effects of the Proposed
Project or the Draft EIR. Comments offering legal opinions on Senate Bill 743 and general comments regarding the
project’s relationship to that statute have been forwarded to the City Attorney for consideration. No further response
is possible or required.
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Letter 16 expresses concern regarding noise levels produced by construction and operation of the Proposed Project.
The letter refers to “noise levels above the 4.5 decibel ordinance level.” The EIR does not make reference to a 4.5
decibel noise level, however it does make reference to the residential interior noise standards established by the City
of Sacramento 2030 General Plan of 45 dBA Ldn and which is also identified as a threshold of significance for noise
impacts.
Draft EIR Impact 4.8-1 analyzes the Proposed Project’s permanent increase in ambient exterior noise levels in the
vicinity of the Downtown project site. The analysis concludes that there would be a significant impact resulting
from increased on-road transportation noise; the addition of heating, ventilation, and air-conditioning (HVAC)
systems at the project site; and ESC event noise such as outdoor speakers and amplified noise and crowd noise
before and after events. Mitigation Measure 4.8-1(a) requires that on-site mechanical equipment and area-source
operations such as loading docks be located as far as possible and/or shielded from noise sensitive land uses.
Mitigation Measure 4.8-1(b) requires a qualified acoustical consultant to verify that the architectural and outdoor
amplified sound system designs incorporate all acoustical features in order to comply with the City of Sacramento
Noise Ordinance. While implementation of Mitigation Measures 4.8-1(a) and (b) would be undertaken as described
in the Mitigation Monitoring Plan (see Final EIR, Chapter 4), the impact would remain significant and unavoidable.
Draft EIR Impact 4.8-2 analyzes the potential for the Proposed Project to produce residential interior noise levels of
45 dBA Ldn or greater. As described on page 4.8-25 of the Draft EIR, the nearest existing residential receptors to
the Downtown project site (in the Riverview Plaza, Ping Yuen Apartments, and Wong Center) would be exposed
to interior noise levels less than 45 Ldn (assuming 20 dBA exterior-to-interior attenuation by the building
structure). In addition, the approximately 100 foot tall practice facility would completely block the line of site of
the ESC from the Hotel Marshall and Jade Apartments residences, which would substantially reduce noise
exposure at these receptors and ensure interior noise levels less than 45 Ldn. The analysis determined that interior
noise levels at proposed on-site residences within the SPD area could exceed City thresholds, resulting in a
significant impact. Mitigation Measure 4.8-2(a) requires project applicants for residential development to submit a
detailed noise study, prepared by a qualified acoustical consultant, to identify design measures necessary to achieve
the City interior standard of 45 Ldn in the proposed new residences. The building plans submitted for building
permit approval shall be accompanied by certification of a licensed engineer that the plans include the identified
noise-attenuating design measures and satisfy the requirements of the mitigation measure. As described in the
Mitigation Monitoring Plan, these actions shall be undertaken prior to the issuance of building permits for the
proposed future residential units. Because noise mitigation involves detailed design information, it would be
impractical to more specifically define these measures at any time prior to a future application for a specific
residential project. However, the City is aware of a multitude of noise mitigating design features, including building
orientation, insulation, and other noise-mitigating building materials, such that it is reasonable to conclude that this
mitigation is reasonably foreseeable. Mitigation Measure 4.8-2(b) requires the implementation of Mitigation
Measure 4.8-1(b) to minimize noise from outdoor amplified sound systems. The timing of that mitigation would be
prior to design review approval permit.
Letter 17 provides an attachment of the recently proposed rules the Judicial Council to implement Senate Bill 743.
The attachment is an Invitation to Comment on “CEQA Actions: Rules to Implement Senate Bill 743” prepared by
the Judicial Council of California and the Administrative Office of the Courts, the same attachment provided in
Letter 15. Comments offering legal opinions on Senate Bill 743 and general comments regarding the project’s
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relationship to that statute have been forwarded to the City Attorney for consideration. No further response is
possible or required.
Letter 18 provides an attached letter, “Second Saturday to go the way of Thursday Night Market?” published in the
Sacramento Press on September 19, 2010. The article describes the success of Thursday Night Market and Second
Saturday events as both were well-attended events. The article touches on outdoor noise caused by event attendees,
signage and lighting near the event locations, parking availability, and crowd control. Impact 4.8-2 in the Draft EIR
addresses outdoor crowd noise caused by the proposed ESC and its potential effect on sensitive receptors. Signage
and lighting considerations for the Proposed Project are addressed in section 4.1 of the Draft EIR. Parking is
addressed in section 4.10 of the Draft EIR. Crowd control and police protection are addressed in Draft EIR Impact
4.9-1. Pedestrian management and traffic management are addressed in the Revised Event Transportation
Management Plan included in Chapter 2 of the Final EIR.
Letter 19 suggests that the Final EIR fails to address deficiencies of the Draft EIR. The letter does not provide
identification of any specific deficiencies in the Draft EIR, nor does it provide any general or specific suggested
solutions. No further response is possible.
Letter 20 suggests that the Final EIR fails to address deficiencies identified in comments on the Draft EIR
particularly with regard to traffic, noise, and other impacts created by the proposed digital billboards. The letter does
not identify any specific comments on the Draft EIR which the commenter believes are inadequately addressed. The
Final EIR addresses comments on the environmental analysis received during the Draft EIR public comment period.
No other response is possible. The letter also generally objects to the Proposed Project and the EIR.
Letter 21 suggests that the Final EIR fails to address deficiencies identified in comments on the Draft EIR
particularly with regard to traffic, noise, and other impacts created by the proposed digital billboards. The letter does
not identify any specific comments on the Draft EIR which are inadequately addressed. The Final EIR addresses
comments on the environmental analysis received during the Draft EIR public comment period. No other response is
possible. The letter also generally objects to the Proposed Project and the EIR.
Letter 22 suggests that the Final EIR fails to address deficiencies identified in comments on the Draft EIR
particularly with regard to traffic, noise, and other impacts created by the proposed digital billboards. The letter does
not identify any specific comments on the Draft EIR which are inadequately addressed. The Final EIR addresses
comments on the environmental analysis received during the Draft EIR public comment period. No other response is
possible. The letter also generally objects to the Proposed Project and the EIR.
Letter 23 suggests that the Final EIR fails to address deficiencies identified in comments on the Draft EIR
particularly with regard to traffic, noise, and other impacts created by the proposed digital billboards. The letter does
not identify any specific comments on the Draft EIR which are inadequately addressed. The Final EIR addresses
comments on the environmental analysis received during the Draft EIR public comment period. No other response is
possible. The letter also generally objects to the Proposed Project and the EIR.
Letter 24 provides comment that opposes the proposed changes to the City's billboard statute (amending the
Sacramento City Code by amending Section 15.148.815 and adding Section 15.148.965, relating to digital billboards
on City-owned lands). The letter opposes the elimination of relocation agreements, suggesting the addition of new
billboards to the city contribute to blight. Impact 4.1-1 in the Draft EIR discusses potential changes to the visual
Page 6 of 8

character and quality of the proposed digital billboard sites and their surroundings. Figure 2-30a in the Final EIR
provides a representative photograph of an existing digital billboard near Jibboom Street in the city limits. The
letter also suggests that digital billboards near roadways increase driver distraction. Impacts 4.1-2 and 4.1-3 in the
Draft EIR address lighting effects on traffic safety.
Letter 25 provides comment on several responses to comments contained in the Final EIR. The comment regarding
Response to Comment O11-2 focused on only a portion of the response which addressed issues related to downtown
single room occupancy hotel units. The response also addressed wider concerns regarding effects on land values
and noted that social and economic effects are not considered physical environmental effects under CEQA unless
they are part of a linkage between the project and physical effects on the environment. Final EIR Response to
Comment O11-3 responds to the comments about consistency with the Housing Element, and reiterates the project’s
proposed contribution to the Housing Trust Fund fee program. The City’s program does not require the proposed
project to commit to construction of a specific number of units. Final EIR Response to Comment O11-4 addresses a
comment that requests the addition of a mitigation measure related to training and hiring of local employees and
creation of affordable housing. As noted by the commenter, the response does not address the connection between
the requested mitigation measure and physical environmental effects because the original comment (O11-4) made no
such connection, and, further, the City is aware of no such connection. Finally, Letter 25 states that the Urban Decay
Analysis contained in Chapter 5 of the Draft EIR does not disclose the nature of cumulative retail projects. These
projects are fully described in Exhibits 29-31 of Appendix H to the Draft EIR, which contains the detailed Urban
Decay Analysis that is summarized in Chapter 5. Letter 25 does not raise any new environmental issues that were
not previously addressed in the EIR.
Letter 26 provides commentary on several responses to comments contained in the Final EIR. The comments
provided in Letter 26 reiterate the author’s original comments contained in his letter on the Draft EIR, included in
the Final EIR as Letter O20. The comments raise a number of concerns about very large events that could occur at
the proposed ESC, and the potential for unruly or scofflaw crowd behavior associated with those events.
Information documenting the rarity and unpredictability of very large events is presented in the EIR. As noted
above, crowd control and police protection are addressed in Draft EIR Impact 4.9-1. The potential for and
consequences of scofflaw behavior are not CEQA issues and are not addressed in the EIR. Letter 26 does not raise
any new environmental issues that were not previously addressed in the EIR.
Letter 27 addresses concerns regarding the potential effects of the project on parking and traffic in Midtown
Sacramento. The analysis presented in the EIR supports a conclusion that the effects of the proposed ESC on the
Midtown transportation system supporting residents and businesses would not be substantial. As noted in Chapter
4.10, studies undertaken for the EIR concluded that there are more than adequate parking spaces to accommodate
cars from a sold-out event at the ESC taking into account existing parking demand. Thus, concerns about
displacement of parking from downtown into Midtown are not supported by the evidence provided in the EIR. Letter
27 does not raise any new environmental issues that were not previously addressed in the EIR.
Letter 28 raises concerns about traffic impacts on Interstate 80 and State Route 160. Section 4.10, Transportation, of
the Draft EIR addresses project-specific and cumulative traffic impacts on regional highways including Interstate 80
and State Route 160. The letter does not raise any new environmental issues that were not previously addressed in
the EIR.

Page 7 of 8

Letter 29 is a resubmission of the same comments included in Letter 23. Letter 29 does not raise any new
environmental issues that were not previously addressed in the EIR.

Analysis and Conclusion
We have reviewed all of the attached correspondence for issues that may pertain to the EIR. All potential
environmental issues raised in these comment letters were addressed in the Sacramento Entertainment and Sports
Center & Related Development EIR. The comments addressed in this Erratum do not identify any environmental
effects beyond those described in the Sacramento Entertainment and Sports Center & Related Development EIR,
and no further analysis is required.
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Letter 1

Letter 2
Stacia Cosgrove
From:
Sent:
To:

Cc:
Subject:

Kevin Dayton <kdayton@laborissuessolutions.com>
Wednesday, April 09, 2014 10:54 PM
burchillcitypc@gmail.com; ed@loftgardens.com; dcovill@cbnorcal.com;
sacplanning_declines@me.com; pharveycitypc@aol.com; todd.s.kaufman@gmail.com;
othermeeta@gmail.com; ALofaso@sbcglobal.net; kimjoanmc@att.net;
phyllis@phyllisnewton.com; dnybo@wateridge.net; jparrinello08@comcast.net; tr5753
@att.com
David Kwong; Stacia Cosgrove; Scott Johnson
Planning & Design Commission: Speak Out at 4/10 Meeting Against "Greenmail" - Unions
Exploiting CEQA for Economic Objectives on ESC - Kings Arena

Dear Members of the City of Sacramento Planning and Design Commission:
According to an article on the Sacramento Business Journal web site today (Union Group Makes Noise Over
Development Around Arena – April 9, 2014), the Sacramento Central Labor Council is demanding that the
Planning Commission extract the ancillary development from your proposed approval of the Environmental
Impact Report under the California Environmental Quality Act (CEQA) for the Entertainment and Sports
Center Special Planning District (SPD).
Unions threatening to use CEQA as a tool to extract economic benefits such as labor agreements is no surprise
to anyone who has followed proposed developments in the Sacramento region over the past 15 years. Look at
the history of environmental review for these projects:
x
x
x
x
x
x
x
x
x
x
x
x
x
x

Sacramento Railyards
Sutter Medical Center Expansion
Promenade at Natomas
Greenbriar
Delta Shores
Township 9
Metropolitan Hotel
West Roseville Specific Plan
Roseville Galleria Expansion
Rio del Oro in Rancho Cordova
Placer Vineyards
Regional University Specific Plan
Roseville Energy Center
Cosumnes Power Plant

This new threat from the Sacramento Central Labor Council was expected. I wrote a comprehensive article
published in www.UnionWatch.org on March 11, 2014 predicting how the Entertainment and Sports Center
Final Environmental Impact Report would be targeted with union CEQA objections as a strategy to get a union
Community Benefit Agreement/Project Labor Agreement on ancillary development. (See text below.)
Most of the development partners targeted in this union CEQA greenmail attempt will lay low and wring their
hands hoping this costly CEQA exploitation can be settled somehow without raising costs to the point that it
jeopardizes the entire project. But as members of the Planning and Design Commission, you have the authority
and the responsibility of service to the public to investigate the objectives of these CEQA complaints.
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At the April 10, 2014 Planning and Design Commission meeting, please ask the union representatives and their
lawyers the following questions:
1. What does the City of Sacramento and Sacramento Basketball Holdings (SBH) need to do to resolve
your concerns about the environmental impact of the ancillary development around the new
Entertainment and Sports Center (aka Sacramento Kings Arena)?
2. Does a Community Benefit Agreement or Project Labor Agreement have to be part of any settlement to
relieve your environmental concerns?
3. Do you believe backroom deals such as this one to end union CEQA objections against the San Diego
Convention Center Phase 3 Expansion are an appropriate way to resolve environmental concerns? (Link
to email outlining the deal between the Mayor of San Diego and the head of the San Diego-Imperial
Counties Labor Council, AFL-CIO)
4. Who will you designate to negotiate any settlements with the City of Sacramento and Sacramento
Basketball Holdings (SBH)?
For a project of such importance for the Sacramento region, the ulterior motives of groups that identify
shortcomings under CEQA need to be examined and aired for the public good. Thank you for the courage to
investigate and expose this scheme. See you at the meeting.
Kevin Dayton
President and CEO
Labor Issues Solutions, LLC
3017 Douglas Blvd., Ste. 300
Roseville, CA 95661
(916) 439-2159
kdayton@laborissuessolutions.com
See my blog postings about generally unreported California state and local policy issues at
www.laborissuessolutions.com
Twitter: @DaytonPubPolicy

How a Basketball Arena Would Expand the Unionized Workforce in
Sacramento: Part 3
BY K E V I N D A Y T O N ON M A R C H 1 1 , 2 0 1 4 · L E A V E A C O M M E N T

This is Part Three, explaining how unions may attempt to win control of the construction and permanent jobs at the
ancillary development around the arena. Part One explained the background of how construction trade unions have
already obtained a monopoly on the construction workforce for the arena itself. Part Two explained the union plot
to monopolize the service jobs at the arena.

Factions in the Construction Industry: Trusting Pragmatism Versus Principled Cynicism
Leaders of the Sacramento regional construction industry were on the sidelines as the new ownership of the
Sacramento Kings basketball team privately negotiated a Project Labor Agreement with trade unions for
construction of the new downtown arena. Yet construction business associations such as Associated General
Contractors (AGC) and Associated Builders and Contractors (ABC) still supported the city’s plan for the arena.
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In a pragmatic decision, these construction associations took the risk to trust that private developers for
buildings near the arena will not require their contractors to sign Project Labor Agreements. This development
will supposedly include 475,000 square feet of office, 350,000 square feet of retail and commercial space, up to
550 new residential units, and up to 250 hotel rooms, for a grand total of as much as 1.5 million square feet. Up
to 11,000 jobs would result.
In exchange for acquiescing to the Project Labor Agreement on the arena, these associations expect fair and
open competition for adjacent projects within the city’s Entertainment and Sports District. TheSacramento
Bee reported this perspective expressed at a January 27, 2014 rally of contractors and union leaders in support
of the arena:
John Cooper of Associated General Contractors said his group, which represents both union and
nonunion builders, supports the arena project. “We see an opportunity for huge leaps and bounds when it
comes…to job creation,” said Cooper, the AGC’s regional manager.
But Cooper said he’d “pull my support” if the ancillary development – a hotel, retail and more – isn’t
open to all bidders. He said “I’ve been assured” there won’t be a project labor agreement covering this
ancillary development, like there is for the arena itself.
Political consultant Chris Lehane, who is part of The4000s leadership, said it’s “premature to ask those
questions” about how the ancillary development would be built.
“Our focus right now is to make sure we get those 11,000 jobs,” Lehane said.
A handful of electrical contractors objected vehemently to this arrangement. They felt that allowing unions to
have a monopoly on construction of the basketball arena would set a precedent for other major projects in the
region. In addition, they did not trust union leaders or the politicians backed by union leaders to resist such a
lucrative target once it was definite.
Dissenting from the major trade associations, these contractors individually provided enough campaign funding
to revitalize a floundering signature-gathering campaign on petitions for a ballot measure for voters to establish
a city charter provision requiring voter approval of a public subsidy for an entertainment or sports facility.
Arena supporters feared – and arena opponents expected – that Sacramento voters would approve this check and
balance against the proposed $258 million public subsidy for the basketball arena.
Enough signatures were collected to qualify the petition for the June 2014 ballot, but the city clerk disqualified
the petitions because of numerous technical errors. The campaign then sued to overturn the city clerk’s decision,
but a Sacramento County Superior Court judge agreed with the city clerk’s judgment and also ruled that the city
charter could not be amended in this manner.
Can Unions Resist Grabbing More Work Through CEQA Greenmail?
Which of these two positions among bickering groups of contractors will be proven right? One possible
indication of the future is an ultra-last-minute attempt by unions to amend a last-minute bill in the California
State Legislature providing certain breaks to the arena and surrounding development from the California
Environmental Quality Act (CEQA), the primary tool of unions to extort concessions from private developers.
(This practice is known as “greenmail.”)
Late in the 2013 session, Senate President pro Tem Darrell Steinberg (D-Sacramento) amended Senate Bill 743
to make some minor modifications to the California Environmental Quality Act and “expedite judicial review of
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the entertainment and sports center project” for the Sacramento Kings basketball team. Despite some griping
from Left and Right, SB 743 passed 56-15-7 in the Assembly and 32-5-2 in the Senate. This occurred early in
the evening of the last day of the 2013 session.
As the midnight deadline for legislative action approached, Assembly Bill 852 mysteriously appeared on the
Assembly floor, courtesy of Assemblyman Roger Dickinson (D-Sacramento). This bill supposedly made
technical corrections to SB 743, passed earlier in the evening.
Reportedly a specific individual senior staffer for the Assembly Republican Caucus became suspicious of the
bill and investigated it. This staffer realized that it was some sort of union scheme to remove the CEQA breaks
for development around the downtown Sacramento arena.
The Sacramento Bee described what happened next:
In a final flare of end-of-session drama, Assembly Republicans led the defeat of a last-minute laborinspired cleanup bill related to legislation passed earlier in the evening to hasten the building of a new
arena in downtown Sacramento.
Assembly Bill 852 surfaced late on Thursday evening, after both houses had passed Sen. Darrell
Steinberg’s SB 743 to streamline the construction of a new arena for the Sacramento Kings. AB 852 was
cast as a minor cleanup bill, making just a small change to the arena bill by further restricting which
projects could be exempted from some environmental review.
It was requested by labor unions, Steinberg said, who feared that other businesses would get in on the
streamlined environmental review procedures intended for the arena.”The concern from labor was that
Wal Mart and the big box stores could potentially take advantage of that part of (SB) 743 to get an
exemption,” he said.
The 2013 legislative session wrapped up in anger and partisan rancor as the Assembly Republican leadership
refused to support AB 852 and accused the Democrats of trickiness. The bill only received 28 votes in the
Assembly, and the legislature adjourned for the year with SB 743 intact.
Of course, there was no plan for a Wal-Mart next to the Kings arena. But the distaste of the Left for Wal-Mart
provided a politically-potent rationale to “fix” SB 743. An article in Salon provided a perspective on SB 743
otherwise neglected by the news media:
Along with special exceptions for a new stadium for Sacramento’s basketball team, the new law restricts
some grounds for CEQA lawsuits. “It’s going to give much more leeway to big companies to just come
in and ram these projects through,” said James Araby, who directs the Western States Council of the
United Food & Commercial Workers union…
The UFCW and Wal-Mart – and allies on both sides – faced off with particular fury not long before the
final SB 743 vote, as legislators considered language labor argued was needed to stop the bill from
becoming a loophole for unchecked Wal-Mart expansion…
[Assemblymember Lorena] Gonzalez, a former labor council secretary-treasurer, told Salon that in
fights with Wal-Mart, “one of the only tools we’ve been able to use is CEQA, and specifically the traffic
impact of Wal-Mart.” Following what she called “massive lobbying by the Chamber of Commerce” and
“mainly by Wal-Mart,” the labor-backed amendment failed.
An official with the union-aligned Planning and Conservation League acknowledged in the article that “We all
know that Wal-Mart is one of the biggest targets of CEQA lawsuits.”
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Is it likely that the amendments backed by the United Food & Commercial Workers union will reappear at the
last minute in a budget trailer bill or some other gut-and-amend bill in 2014? Of course it is, and every union
will benefit from ending the CEQA break.
More evidence that unions will use environmental laws to target the ancillary development around the Kings
arena comes from comments submitted to the City of Sacramento concerning the Draft Environmental Impact
Report for the Entertainment and Sports District. As noted in Part 2, the UNITE HERE Local Union No. 49
submitted objections to the report along with remarks about wanting to retain and represent service workers at
the new arena.
In addition, a group called Sacramento Coalition for Shared Prosperity submitted objections in conjunction with
a demand for a “Community Benefits Agreement” that developers must sign for ancillary development. That
agreement, modeled on the L.A. Live Community Benefits Agreement for development around the Staples
Center, could guarantee “union jobs” for hotels, restaurants, janitors, parking attendants, and construction trade
workers, among various occupations.
Perhaps the biggest threat to the downtown arena is the possibility that SB 743 is unconstitutional and that the
arena doesn’t even qualify under the criteria in SB 743. If a court agreed with either of these claims, the
environmental review would probably need to start from the beginning.
How will the Sacramento Kings basketball team ownership and the City of Sacramento respond to these costly
union demands, packaged with the grounds for potential environmental lawsuits? If unions exploit the weakness
of SB 743, they may get the whole package – provided the resulting cost increase allows the Entertainment and
Sports District to get built in the first place.

The Three-Part Series: How a Basketball Arena Would Expand the Unionized
Workforce in Sacramento
1. See How a Basketball Arena Would Expand the Unionized Workforce in Sacramento: Part 1
(how construction trade unions have already obtained a monopoly on the construction workforce for the arena)
2. See How a Basketball Arena Would Expand the Unionized Workforce in Sacramento: Part 2
(how unions are likely to win representation of the food and service workers at the new downtown Sacramento
arena)
3. See How a Basketball Arena Would Expand the Unionized Workforce in Sacramento: Part 3
(how unions will likely target the ancillary development around the arena)

Sources
Union Leaders and Building Contractors Rally in Support of Arena – Sacramento Bee – March 11, 2014
UNITE HERE Local 49 comments on Draft Environmental Impact Report
Sacramento Coalition for Shared Prosperity comments on Draft Environmental Impact Report
California Senate Bill 743
California Assembly Bill 852
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Legislature Rejects Late Night Attempt to Tweak Kings Arena Bill – Sacramento Bee – September 12, 2013
Very Sneaky, Walmart: How The Mega-Retailer Rolled Back California Regulations – Salon – October 14,
2013
Regional Sports and Entertainment Facilities in the Urban Core Attract Costly Political Meddling: Sacramento
Kings as a Case Study – www.FlashReport.org – December 16, 2013
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Letter 4
1
April 9, 2014
Subject: Entertainment and Sports Complex – Bicycle access to 5th Street
Dear Planning Commissioners:
I am a member of the Sacramento City and County Bike Advisory Committee. I present my
comments as my own and am not representing the Committee. This is because the ESC
developer has never approached our Committee to obtain input or feedback on bike access
impacts or bike components of the project. Thus, our Committee did not have the opportunity to
formally take action in compliance with the Brown Act to provide recommendations as the
Committee as a whole.
As a downtown worker, City resident and full-time bike commuter, I am personally concerned
about the developer’s plans for how to integrate bicycle access and large truck access to the ESC
on the north-bound side of 5th street as it goes under the plaza between L and J Streets. Currently,
there is a bike lane on each side of 5th street. The developer has proposed, as I understand it, to
realign the north-bound bike lane on the outside of the truck ingress and egress lanes. Based on
experience, City staff believe, and I concur, this will prove dangerous to bicyclists because they
will have to navigate around large trucks crossing the bike lane where the trucks ingress and
egress the underground area beneath the arena. This plan will essentially make this portion of 5th
Street off-limits to bicyclists even though existing City installed bike lanes extend to the north
and south on 5th Street. These lanes will go no where because it will be too dangerous to ride
between L and J Streets. The recent addition of bike lanes along 5th Street has so far been a great
improvement to the downtown travel grid.
I request that the Planning Commission require the developer incorporate a solution for this issue
that meets the intent and goals of the excellent bike facility design planning that the City is
currently implementing all over the downtown core. In fact, the City staff have offered an idea to
the developer to eliminate the unworkable 5th Street bike lane proposed in the project. My
understanding is that the developer has rejected the idea because they don’t’ want to. City staff
proposed to instead provide a 2-way bike trail on the west side of 5th Street (south-bound),
extending from the rail station to Capitol Avenue. This extent is necessary in order to provide
access points to and from the trail. It also has the benefit of enhancing bike access to and from
the station and to the new innovative ‘green’ bike lanes on Capitol Avenue. What fantastic safe
access to and from the downtown core this would be!

Letter 4
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There are two reasons the Planning Commission should address this problem, and support
potential solutions, including correcting the project scope so that it truly includes the project
impact footprint.
1) The City is actively implementing forward-looking and innovative bike facilities all over
downtown, which have already greatly improved the bike-ability of Sacramento’s core
and bike access into and out of the core. This has been hailed enthusiastically by the
hundreds of bike commuters traveling in the downtown core. The developer’s proposal
can only be seen as unsatisfactory and having intentionally ignored the needs of residents
and workers downtown.
2) Allowing the developer to escape participation in making the ESC a part of these bike
travel enhancements is unfair to what is being required of other projects in the City; will
shift the future cost to taxpayers to fix the inadequate proposed design; and results in the
ESC simply being viewed as yet another poorly designed large concrete building rather
than a project that contributes to the status of our City as forward-looking, green, and
expanding our transportation choices.
I hope that the Commission is keeping in mind the momentum for promoting bike usage in our
downtown core and will champion what the City and public have already envisioned for making
our City a great place to live and work. The Commission can ensure that the ESC contributes to
that vision, rather than ignore it while everyone skips to the bank with their profits, leaving City
taxpayers to clean up after the mistakes. Please uphold the City and residents’ interests I present
here.
Sincerely,

Glenda Marsh
2208 Murieta Way
Sacramento, CA 95822
916-476-9538

Letter 5
Stacia Cosgrove
From:
Sent:
To:
Subject:

Stacia Cosgrove
Thursday, April 10, 2014 10:55 AM
Stacia Cosgrove
FW: Proposed LED signage associated with new Arena plan


From: Matt Korve [mailto:matt_korve@hotmail.com]
Sent: Thursday, April 10, 2014 9:49 AM
To: Planning; CityPublicInformationOffice; Steve Hansen
Subject: Proposed LED signage associated with new Arena plan


HonorableMayorandCouncilMembers,andCommissionMembers

TheCityofSacramentoisunlikeanyother.Weareacityyes,butwehavebeenabletomaintainthefeelofcommunity
withouttheneedforreducingourselvestothecommonmistakesthatothercitieshavemade.Beinganoldercity,we
haveapastthatweprotect.Wepromotetrees,parks,bikepaths,historicalstructures,goodfood,walkability,anda
beautifulskyline.

Thearenahasbeenaprojectofmuchdebateoverthepastfewyears.Designandlocationwereamajorpartofthe
discussionsothatitdidn’ttakeawayfromthefeelofOldTownwhilepromotingtheimprovementof
Downtown.However,initswake,therequestfortheLEDsignagealongthefreewayshascreatedanewissue.

Foryears,mywifehascommutedoverSacramentoRiver,beingabletoseetheskylineofDowntownandtheriverbridge
towelcomeherhome.Thetreesblockoutthelightpollutionwhichmakestheviewthatmuchmorespecial.Sheisalso
familiarwiththeblindingeffectsoftheLEDsignage,asshehashadtodrivepasttheLEDsignagewithinFairfieldatnight
foryears.

Promotionofthearenaisunderstood,howeveralteringtheordinance,usingCityland,andtakingawayfromtheviewof
Sacramentoisnotthewaytodoit.ThelightpollutionfromtheLEDsignscanbeblindingandunappealing,makingthe
Citylooklikeanyothercity,takingawaytheskylineforpublicityofanarenathattheCityisalreadywellaware
of.TakingawayfromourCityland,especiallythosehousingutilitystructures,foraprivateentityonlyhurtstheCityby
limitingtheutilitiesfromimprovingtheirfacilities,addingcoststoconstructionandmaintenance.It’sanarena,notthe
heartofSacramento.Theheartinitshistory,itsuniquecommunityfeel,andtheordinancesthathaveprotectedour
skylineforyears.

Pleaseprotectourskylineandtheutilityfacilities,anddonotapprovethesignagerequestsatPioneerReservoirorthe
Freeportwatertank.

Sincerely,

MatthewKorve
2600LandParkDr.,Sacramento
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Letter 7

April 10, 2014
Stacia Cosgrove
City of Sacramento, Community Development Department
300 Richards Boulevard, Third Floor
Sacramento, CA 95811
SCosgrove@cityofsacramento.org
Subject: Entertainment and Sports Center Project (ESC) (P13-065)

Dear Ms. Cosgrove,
Thank you for this opportunity to comment on the Entertainment & Sports Center proposal being considered by
the Sacramento Planning & Design Commission.
I’m writing on behalf of the Sacramento Area Bicycle Advocates members and supporters and the many
thousands of other residents of the Sacramento region who use bicycles for transportation (or wish they could),
including those who want to be able to ride their bicycles to the Entertainment & Sports Center (ESC).
In addition to previous comments and testimony we’ve submitted on this project, I’m writing to request four
amendments to the Conditions of Approval.
First, we’re encouraged to see this statement in the Design narrative: “The plaza has been configured to welcome
people of all abilities, on foot or bicycle, young or old.” We’re equally encouraged to see the illustration depicting a
person riding a bicycle up the ramp toward the plaza from L and 5th streets.
As we’ve stated previously, the lack of bicycle facilities on surrounding streets isolates the ESC site from the rest
of the city for people traveling by bicycle or wanting to do so. Making the plaza accessible to those riding bicycles
will close a critical gap in the downtown bikeway network along K Street between 7th and 4th streets, connecting to
Old Sacramento and the river trail system. It will also open paths of travel for people who do not feel safe riding
with the heavy, fast vehicle traffic on L, J and 5th streets.
The site plans show emergency vehicle access through the plaza and on ramps connecting at J and 5th, K and 7th,
L and 5th, and K at 5th without explicitly indicating that bicycles can be ridden on these routes and ramps.
Therefore, we request the addition of a Condition of Approval indicating that emergency vehicle access routes and
connecting ramps will be accessible as routes for riding bicycles into and through the plaza.
Second, we continue to be concerned about the potential for conflicts between people on bicycles and truck traffic
accessing the loading docks in the 5th Street undercrossing between L and J streets. The northbound route is
currently hazardous for people on bicycles due to a combination of factors: northbound traffic traveling at high
speed (sometimes 50 MPH or more), the gap in the bicycle lane beginning 100 yards south of J Street, and the
dedicated right turn lane at J Street that requires people on bicycles continuing north on 5th to move left across a
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lane of fast traffic while riding up the only significant grade in the Central City. Truck traffic crossing the bicycle
lane, especially continuing northbound across J Street, will significantly increase the hazards to people on
bicycles.
We’re encouraged by the recent presentation by City staff at the Sacramento City-County Bicycle Advisory
Committee about a proposal to relocate northbound bicycle traffic away from the loading zone ramps into a
physically protected, two-way bicycle lane on the opposite (west) side of 5th Street. This type of facility is the best
option for preventing conflicts between bicycles and trucks near the ESC loading dock ramps.
Therefore, we recommend amending Conditions of Approval, H. Conditional Use Permit - Sports Complex, Item H16
to direct the applicant to include a protected bicycle lane on the west side of 5th Street among the possible
treatments for further review.
Finally, we’re pleased to see concrete suggestions for the placement of bicycle parking surrounding the arena.
However, the plan does not indicate how secure that parking will be; conventional bicycle racks located away from
buildings and activity areas will not be secure and thus not used. Therefore, we recommend amending Conditions
of Approval, K. Site Plan and Design Review- ESC, Practice Facility, Plaza, and Map, Item K6 to specify that bicycle
parking spaces will be secured within physical enclosures, such as bicycle lockers, fencing or a staffed facility.
Additionally, the Conditions for Approval do not address long term bicycle parking for the 1,200 temporary event
employees. As they are likely to hold low-wage service positions, many of these employees are likely to rely on
bicycles as primary transportation. Therefore, we recommend amending Conditions of Approval, K. Site Plan and
Design Review- ESC, Practice Facility, Plaza, and Map, Item K6 to specify how and where long term bicycle parking
will be provided for temporary event employees.
The Conditions of Approval also refer to the “valet bicycle parking scheme” for “large events” without indicating
how its capacity will be estimated. We have previously requested that bicycle parking capacity reflect 5% of
maximum anticipated attendance, an amount consistent with the City’s Climate Action Plan. Therefore, we
recommend amending Conditions of Approval, K. Site Plan and Design Review- ESC, Practice Facility, Plaza, and Map,
Item K8 to specify that the number of spaces for valet bicycle parking at large events will be equal to 5% of
maximum anticipated attendance.
Thank you again for this opportunity to make these recommendations. Please feel welcome to contact me with
questions or for more information.
Respectfully,

Jim Brown
Executive Director
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Letter 9
Scott Johnson
From:
Sent:
To:
Subject:

J Phillips <comment2@mac.com>
Thursday, May 15, 2014 11:22 AM
Scott Johnson
Subject: NBA arena comment



Mr.Johnson:PleaseincludethefollowingvideointherecordofcommentsontheFEIRfortheSacramentoNBAarena.
ThisinformationaddressesresponsestocommentsprovidedbytheCityinthefinalEIR.

http://www.youtube.com/watch?v=bWjNW6YyeH0

Thankyou,

J.BoltonPhillips
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On May 15, 2014, at 11:03 AM, "will rowe" <warowe1@msn.com> wrote:
Greetings Councilman Hansen. Our household has become aware of a proposal to install an
illuminated billboard at the I-5/50 intersection. Aside from serious driver-safety issues, such a
sign should be designed so that incident light does not cascade across our neighborhood. I live
within several blocks of the the sign location and request your assistance in assuring that it does
not shine across our homes.
thank you
Will Rowe
438 T Street
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On May 16, 2014, at 10:41 AM, "msward@surewest.net" <msward@surewest.net> wrote:
Dear Mr Dangberg, Mayor Johnson, and City Council Members,
This will be quick. Don't create blight in Sacramento by approving the overgenerous deal
to let the Kings erect six large, bright, ugly digital billboards around town. It's bad enough that
you're considering letting the Kings do this, but it seems that the proposed change to the city
ordinance governing billboards would allow the same deal to similar groups in the future as well.
Nobody, but nobody likes those ugly billboards except the people raking in the money from
them. You need to think about the beauty of Sacramento and the people who live here who will
be subjected to this blight before you cement this deal. Interesting, livable cities don't go out of
their way to generate ugliness.
Martha Sward and John Farrell
708 35th Street, Sacramento 95816

Letter 12
Scott Johnson
From:
Sent:
To:
Subject:

Kelly T. Smith <ktsmith@thesmithfirm.com>
Friday, May 16, 2014 3:18 PM
Scott Johnson
Kings EIR comment: crowd baseline

Mr.Johnson(yesI'msendingthistoyou):TheKingsarenafinalEIRfailstoestablishthebaselineconditionsforriotsand
crowdcontrol.Despiterepeatedurgingbythepublicinthefaceofdowntownafterdarkeventclosures(ThursdayNight
Market,SecondSaturdays),includingmurders,theFEIRshouldhaveprovidedthelevelofpoliceandfireresponseand
otheremergencyresponseavailablenowandwhetheritisadequatetodealwithpostgameriotingofdrunkenlosers
emergingfrom17,000seatsatonetime.Thankyouforyourattentiontothismatter.Thepotentialofsuchrioting,
jammingtraffic(worsethanitalreadywillbe),andinterferingwithothermorecivilizeddowntownuses(suchasreal
entertainment),issignificant...

Kelly T. Smith

THE SMITH FIRM
1541 Corporate Way, Suite 100
Sacramento, CA 95831
T: (916) 442-2019
M: (916) 607-1998
www.thesmithfirm.com
CONFIDENTIALITY NOTICE: This electronic mail message and any attached files contain information intended for the exclusive use of the individual or entity to
whom it is addressed and may contain information that is proprietary, privileged, confidential and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any viewing, copying, disclosure or distribution of this information is strictly prohibited and may be subject to legal
restriction or sanction. Please notify the sender immediately by return email or call (916) 442-2019 and delete the original message without making any copies.
NOT INTENDED AS A SUBSTITUTE FOR A WRITING: Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar
substance or effect, absent an express statement to the contrary, this email message, its contents, and any attachments are not intended to represent an offer to enter into
a contract or an acceptance of any offer, and are not otherwise intended to bind the sender, The Smith Firm, any of its clients, or any other person or entity.
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Letter 13
Scott Johnson
From:
Sent:
To:
Subject:

Kelly T. Smith <ktsmith@thesmithfirm.com>
Friday, May 16, 2014 3:21 PM
Scott Johnson
Kings arena EIR comment: vehicle miles baseline

Mr.Johnson:TheFEIRfortheKingsarenaprojectfailstoprovideaproperbaselineforitsanalysisofvehiclemiles
traveled(VMT).Inparticular,theFEIRextendsthefailureoftheDEIRbyfailingtoprovidethepublicwiththecurrent
baselineVMTderivedforthecurrentSleepTrainarena.Withoutthatinformation,thepublicanddecisionmakersare
unabletocompareadjustedfiguresprovidedintheFEIR.

Kelly T. Smith

THE SMITH FIRM
1541 Corporate Way, Suite 100
Sacramento, CA 95831
T: (916) 442-2019
M: (916) 607-1998
www.thesmithfirm.com
CONFIDENTIALITY NOTICE: This electronic mail message and any attached files contain information intended for the exclusive use of the individual or entity to
whom it is addressed and may contain information that is proprietary, privileged, confidential and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any viewing, copying, disclosure or distribution of this information is strictly prohibited and may be subject to legal
restriction or sanction. Please notify the sender immediately by return email or call (916) 442-2019 and delete the original message without making any copies.
NOT INTENDED AS A SUBSTITUTE FOR A WRITING: Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar
substance or effect, absent an express statement to the contrary, this email message, its contents, and any attachments are not intended to represent an offer to enter into
a contract or an acceptance of any offer, and are not otherwise intended to bind the sender, The Smith Firm, any of its clients, or any other person or entity.
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Letter 14

From:JudithLamare[mailto:swainsonshawk@sbcglobal.net]
Sent:Tuesday,May6,20142:00PM
To:MayorJohnson;AngeliqueAshby;JaySchenirer;SteveCohn;SteveHansen;AllenWarren;Kevin
McCarty;BonniePannell;DarrellFong
Cc:DavidKwong;JohnF.Shirey;JohnDangberg
Subject:ESCDigitalBillboards,SutterLandingPark

Dear Mayor and Councilmembers, City Manager and Planning Director
This letter supports the elimination of the Sutter's Landing Park site for a dual face
digital billboard.
THE ENTERTAINMENT AND SPORTS CENTER FINAL IMPACT REPORT
CHAPTER 2, PAGES 2-3 TO 2-4 STATES

"The Draft EIR evaluated ten potential digital billboard locations in the City of Sacramento. Since
publication of the Draft EIR, the project applicant identified seven sites as preferable:
x

x I-5 at Water Tank (dual face);

x

x US 50 at Pioneer Reservoir (dual face);

x

x Business 80 at Sutter's Landing Regional Park (dual face);

x

x Business 80 at Del Paso Regional Park/Haggin Oaks (dual face);

x

x SR 99 at Calvine Road (dual face);

x

x I-5 at Bayou Road (one face); and

x

x I-5 at Sacramento Railyards (dualface).
These seven potential digital billboard sites will be forwarded to the City Council for its
consideration, with the expectation that, consistent with the provisions identified in the March
2013 Preliminary Term Sheet, if the Proposed Project is approved, only six potential locations
would be chosen by the City Council to proceed with development of a digital billboard. As part
of the environmental review process, Caltrans reviewed its digital billboard development
standards against the ten potential digital billboard sites identified in the Draft EIR. Caltrans
determined there would not be any current conflict with their standards at the US 50 at
Pioneer Reservoir, SR 99 at Calvine Road, or I-5 at Sacramento Railyards locations. Four
locations (I-5 at Water Tank, Business 80 at Sutter's Landing Regional Park, Business 80 at
Del Paso Regional Park/Haggin Oaks, and I-5 at Bayou Road) would require zoning changes
to allow digital billboards in those locations. "
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Please eliminate the potential for a digital billboard at
Sutter's Landing Regional Park in order to protect and
preserve the wildlife and wilderness values of the park and
its connection to the American River Parkway. Wildlife is
scarce in the City and this Park provides a unique and rich
wildlife experience for citizens, including children, who are
able to observe foraging and nesting raptors here. The
billboard and related maintenance activities will cause
disturbance to wildlife habitat.
Thank you for your consideration of this issue.
Judith Lamare, President
Friends of the Swainson's Hawk
717 K Street, Ste 529
Sacramento, CA 95814
916 447 4956
www.swainsonshawk.org
swainsonshawk@sbcglobal.net
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Judicial Council of California y Administrative Office of the Courts
455 Golden Gate Avenue . San Francisco, California 94102-3688

www.courts.ca.gov/policyadmin-invitationstocomment.htm

INVITATION TO COMMENT
W14-02
Title

Action Requested

CEQA Actions: Rules to Implement Senate
Bill 743

Review and submit comments by January 24,
2014

Proposed Rules, Forms, Standards, or Statutes

Proposed Effective Date

Amend and renumber rule 3.1365 as rule
3.2205 and adopt a new rule 3.1365;
renumber and amend rules 3.1366–3.1368 as
rules 3.2206–3.2208; adopt rules 3.2200,
3.2220–3.2231, 3.2235–3.2237, 8.700–8703,
and 8.705; amend rule 8.104; and repeal rule
8.497

July 1, 2014
Contact

Anne M. Ronan, 415-865-8933,
anne.ronan@jud.ca.gov
Heather Anderson, 415-865-7691,
heather.anderson@jud.ca.gov

Proposed by

Civil and Small Claims Advisory Committee,
Hon. Patricia M. Lucas, Chair
Appellate Advisory Committee
Hon. Raymond S. Ikola, Chair

Executive Summary and Origin
These proposed rule changes are intended to fulfill the Judicial Council’s obligation under
recently enacted legislation to adopt rules implementing expedited procedures for resolution of
actions or proceedings under the California Environmental Quality Act attacking either
“environmental leadership” projects, large projects that are required to meet specified
environmental standards, and “Sacramento arena” projects relating to a new basketball arena and
surrounding sports and entertainment complex planned for the City of Sacramento.
Background
In 2011 the Legislature enacted Assembly Bill 900 (Stats. 2011, ch. 354), creating an expedited
judicial review procedure for CEQA cases relating to environmental leadership projects under
which challenges to such projects were to be brought directly to the Court of Appeal with
geographic jurisdiction over the project, and that court was to complete its review within 175
The proposals have not been approved by the Judicial Council and are not intended to represent the
views of the council, its Rules and Projects Committee, or its Policy Coordination and Liaison Committee.
These proposals are circulated for comment purposes only.
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days. (Pub. Resources Code, § 21185.) AB 900 required the Judicial Council to adopt rules of
court to implement this expedited review procedure and it did so, adopting rule 8.497.
To date, only three projects have been approved as environmental leadership projects entitled to
expedited judicial review under the AB 900 provisions, none of which has yet been the subject of
a court challenge under CEQA. In March 2013, however, following a court trial, the Superior
Court of Alameda County held that the provision in AB 900 requiring that a petition for writ
relief be filed only in a Court of Appeal is unconstitutional.
This year, the Legislature once again addressed the question of expedited CEQA review by the
courts in environmental leadership cases, as well as in cases relating to a new sports arena in
Sacramento. Senate Bill 743 (Stats. 2013, ch. 386),1 among other things:
x

Addresses the constitutional issue raised by the Superior Court of Alameda County’s
decision by eliminating the requirement that a CEQA challenge to a leadership project be
brought directly in the Court of Appeal;

x

Replaces the statutory provisions relating to the time for the Court of Appeal to act on
leadership cases with a requirement that the Judicial Council adopt rules that require the
actions or proceedings, including any potential appeals therefrom, be resolved, within 270
days of certification of the record of proceedings (SB 743, § 11; amending Pub. Resources
Code, § 21185); and

x

Similarly provides for expedited review process for projects relating to a new basketball
arena and surrounding sports and entertainment complex planned for Sacramento (SB 743, 7;
adding Pub. Resources Code, § 21168.6.6).2

The Proposal
The proposed new rules and proposed rule amendments in this invitation to comment are
designed to fulfill the Judicial Council’s statutory obligation to adopt rules implementing the
expedited judicial review procedure established by SB 743. Because SB 743 does not provide
discrete time frames for actions and proceedings in the trial court and proceedings in the Court of
Appeal, but instead provided a single time frame (270 days) in which both the trial court and
appellate court proceedings were to be resolved, the Civil and Small Claims Advisory
Committee and Appellate Advisory Committee worked together, with the assistance of subject
matter experts from the courts and the bar, to develop and recommend the new rules required by
SB 743.
1

A copy of this legislation can be accessed at:
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB743&search_keywords=
2
The bill also contains some amendments to substantive CEQA provisions, as well as extensive provisions
concerning the environmental review process applicable to the Kings basketball arena project in Sacramento and the
limited remedies available for violation of that process. None of those provisions, however, appear pertinent to court
administration or procedures.
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The main provisions of the rule changes are discussed below and the full text is shown in the rule
attachment. A couple important preliminary notes:
x

There are many provisions in CEQAsuch as those addressing the statute of limitations, the
time for service of a petition on the respondent public agency and real party in interest, the
contents of the administrative record, settlement meetings, and mediationthat were not
specifically modified by SB 743. Some of those provisions, such as the content of the
administrative record, are already addressed by the rules of court applying to all CEQA
cases. Others, such as the statute of limitations and time for service, make it all but
impossible to meet the 270-day time frame envisioned by the Legislature. SB 743 does
provide, for the Sacramento arena cases, that the expedited procedures to be established by
the Judicial Council will apply “notwithstanding any other law.” (SB 743, §7, at new §
21168.6.6(c).) But the new law does not have a similar provision regarding environmental
leadership cases. (Cf. SB 743, §11, amending § 21185). In light of this distinction in the
statute, the advisory committees concluded that while the council is authorized to adopt rules
notwithstanding the provisions of the Public Resources Code or the Code of Civil Procedure
in relation to Sacramento arena cases, it could not do so in relation to environmental
leadership cases.

x

In an effort to meet the time for issuance of a decision specified in SB 743, many of the time
frames specified in proposed rules are extremely short and many deadlines follow closely on
one another. The rules permit extensions of time “for good cause” and “to promote the
interests of justice,” so, depending on the circumstances, in an individual case some of the
deadlines specified in the proposed rules may be extended, causing the resolution of the case
to extend beyond the 270-day period specified in the statute.

Proposed trial court rules

Starting the proceedings
One way in which the Legislature has attempted to expedite the environmental review process
for the Sacramento arena and the environmental leadership cases—in addition to mandating
extremely fast court review—is to expedite the creation of the administrative record in such
cases. In both types of cases, the public agency responsible for approving the project is also
responsible for creating an electronic version of the administrative record as the project is being
reviewed by the agency, and for certifying the final version of that record within five days of the
agency’s issuing its statutorily mandated Notice of Determination.
SB 743 sets the certification of the record as the trigger for the 270-day period in which the trial
court and Court of Appeal are to complete their review. The certification of the record, however,
does not necessarily coincide with the commencement of a CEQA action in the courts—a
petition can be filed up to 30 days after the Notice of Determination has been filed. (Pub.
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Resources Code, § 21167.3) So up to 25 days of the 270-day period designated for the court’s
review of these CEQA decisions may have passed before the matter is within the jurisdiction of
the court. The advisory committees attempted to address this issue by including in the proposed
rules an incentive for parties to file their action more quickly in the form of extra briefing time
for petitioners who file within 10 days of the issuance of a Notice of Determination (and so
within 5 days of certification of the record and the beginning of the 270-day period). (See
proposed rule 3.2227(a).)
An additional difficulty in meeting the 270-day timeline arises because the Public Resources
Code provides that a party may take up to 10 business days after filing its petition to serve the
respondent public agency and another 20 business days after that to serve any real party in
interest. (§§ 21167.6(a), 21167.6.5(a).) Because, as noted above, SB 743 provides that the rules
of court for the Sacramento arena cases are applicable notwithstanding any other law, the
advisory committees concluded that the council may adopt rules in relation to Sacramento arena
cases mandating that service be completed within one court day on all named parties, rather than
over a two- to four-week period as permitted in the Public Resources Code. (See proposed rules
3.2222(c) and 3.2236.)
Because SB 743 does not provide similar authority with respect to leadership projects, the
advisory committees concluded that they are unable to recommend a rule mandating faster
service in those cases. Instead, the advisory committees propose a rule providing a strong
incentive for earlier service in leadership cases by providing that if the petition is not served on
the public agency and real party in interest within two days of filing, the time for filing
petitioner’s briefs on the merits in both the trial court and the appellate court will be decreased
by one day for every additional two court days in which service is not completed. (See proposed
rule 3.2222(d).)
Other trial court rules
The proposed rules require that, once started, the actions must proceed very swiftly through the
trial court. Among other things, the proposed trial court rules would address the following:
x

Exemption from procedures for complex cases. Exempt the Sacramento arena and leadership
project statutes from the complex case rules, in order to eliminate any confusion about which
case management conference (CMC) rules should apply, and exempt such cases from what
can be a lengthy process of coordinating complex cases. (Proposed rule 3.2220(c).)

x

Time limits. Allow extensions of time by the court only for good cause. Should the parties
stipulate to extend time, the 270-period will essentially be extended for the length of that
stipulated extension. The rule also provides for sanctions if any party fails to comply with
the time requirements within the rules. (Proposed rule 3.2221.)

3

All statutory references hereafter are to the Public Resources Code unless otherwise indicated.
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x

E-filing and service. Require electronic filing in all courts where it can occur, require that all
service on represented parties must be by electronic means, and provide that such service is
exempted from the two-day extension of time provided in the Code of Civil Procedure.
(Proposed rule 3.2222.)

x

Responsive pleadings. Require that any pleadings filed in response to the petition, including
motions to change venue, be served and filed within 10 days of service of the petition, and
any opposition be filed within 10 days after that. (Proposed rule 3.2224.)

x

Administrative record. Restate the statutory requirement that the administrative record in the
Sacramento arena cases be lodged within 10 days of the filing of the petition (see SB 743, at
§ 21168.6.6(f)(8)) and require the same in environmental leadership cases. (Proposed rule
3.2225.)

x

Case management conference. Require the court to hold a CMC within 30 days of the filing
of the petition. (Proposed rule 3.2226(a).) Require that the parties file a joint CMC statement
addressing various issues and that the court consider them all at the CMC, including:
o Any outstanding issues regarding the administrative record;
o Briefing schedules for any other motions that may need to be addressed before the
hearing on the merits;
o Identification of all issues to be included in the briefing on the merits;
o Page limits for briefs on the merits, including whether each side may file more than one
brief;
o Final briefing schedule, should it be different than as provided in the rules;
o Any potential for settlement discussions; and
o Various other issues, including any the court deems appropriate.
(Proposed rule 3.2226(c)–(d).) The committees invite specific comments on whether there
are issues in addition to those set out in rule 3.2226(c) that should be considered at the CMC.

x

Briefing schedule. Require that, unless otherwise ordered by the court, each side many only
file a single brief on the merits, on the following schedule:
o Petitioner has 25 days after CMC, or 35 days if the early-filing incentive applies;
o Respondent and real parties have 25 days to file an opposition; and
o Petitioner has 10 days to file a reply. (Proposed rule 3.2227(a).)

x

Hearings. Require that the court hold a hearing on the merits within 80 days of the CMC.
(Proposed rule 3.2227(b).) This time frame would result, in cases in which petitioner has
earned extra briefing time through the early-filing incentive, in the hearing occurring within
10 days after the reply brief is due; the hearing would be as long as 20 days after the reply is
due if no incentive applies. The committees invite comment on whether it would be sufficient
for the court to have 5 days after the reply is due to hold the hearing, thus making it possible
to add another 5 days to the incentive for early filing.
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x

Judgments. Provide that the court should issue its decision within 30 days of the hearing, and
require that the decision be in writing. The proposed rules also clarify that, because these
cases do not involve trials of questions of fact, they do not fall within the scope of Code of
Civil Procedure section 632 regarding statements of decision. (Proposed rule 3.2228.)

x

Postjudgment motions. Require that postjudgment motions be made on an extremely short
time frame. In all cases governed by the rules, motions to void or correct the judgment under
Code of Civil Procedure 473 would have to be served and filed within 5 days of notice of
entry of judgment—the same time within which any notice of appeal has to be filed under the
proposed appellate rule. (Proposed rule 3.2231(b).)4 In Sacramento arena cases, motions for
new trial and motions to vacate judgment would have to be brought within the same time
frame. (Proposed rule 3.2231(b).) The proposed rules do not shorten the deadline for filing
motions for new trial and for motions to vacate judgment in environmental leadership cases,
because such rules would be inconsistent with statutes providing 15 days in which to file
such motions. (See Code Civ. Proc., §§657 (motion for new trial) and 663 (motion to vacate
judgment).)

Court of Appeal rules

As with the trial court rules, the proposed rules for the Court of Appeal require that actions
covered by SB 743 proceed very swiftly. Among other things, the proposed rules would address
the following:
x

Application. The proposed rules would only govern appeals and writ proceedings in the
Court of Appeal to review a superior court judgment or order in an action or proceeding
governed by the provisions of SB 743. (Proposed rule 8.700(b).) These rules would not
cover:
o Petitions for writs seeking initial review in the Court of Appeal of an EIR or project
approval under CEQA for the Sacramento arena project or leadership projects. Although
the Court of Appeal has concurrent jurisdiction with the superior court in such original
proceedings, the usual practice is to for matters to be reviewed in the superior court first.
o Petitions for review in the Supreme Court. Early versions of SB 743 included provisions
specifying time frames for petitions for review in the California Supreme Court relating
to the Sacramento arena project and leadership projects. These provisions were taken out
of the version of SB 743 that was ultimately enacted. The advisory committees concluded
that this reflected legislative intent that the 270-day time period included in SB 743 was
not intended to cover any potential petition for review process and, thus, no provisions
addressing that process are included in these proposed rules.

4

The environmental leadership cases can be encompassed by the rule shortening time on motions under Code of
Civil Procedure section 473 because those motion are subject to the notice provisions of Code of Civil Procedure
section 1005, which expressly permits exceptions as provided by other laws. (Code. Civ. Proc., § 1005(b).)
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The proposed rules also specify that, except as provided in these special rules for the
Sacramento arena and leadership cases, the general rules on appeals and writ proceedings
govern. (Proposed rules 8.702(a) and 8.703(a).) Given this approach, the advisory
committees would particularly appreciate comments on whether there are additional topics
that should be addressed in the proposed rules rather than be governed by the general
appellate rules.
x

Service and filing. The proposed rules would generally require that all service be by personal
delivery, electronic service, express mail, or other means reasonably calculated to ensure
delivery of the document not later than the close of the business day after the document is
filed or lodged with the court. The rules would also permit the court to order that all
documents be electronically filed and be served electronically on parties that have stipulated
to electronic service. As in the trial court rules, parties represented by counsel would be
deemed to have stipulated to electronic service and the rules would exempt electronic service
under these rules from the two-day extension of time provided in the Code of Civil
Procedure. (Proposed rule 8.701.)

x

Notice of appeal. As part of the attempt to meet the 270-day time period specified by SB 743,
the proposed rules would set an extremely short deadline for filing a notice of appeal. A
notice of appeal would have to be filed within 5, rather than the usual 60, days after the
superior court clerk or a party serves a document entitled “Notice of Entry” of judgment or a
file-stamped copy of the judgment. (Proposed rule 8.702(b).) Note that this is the same time
period for filing postjudgment motions in Sacramento arena cases and, in an environmental
leadership case, the deadline for filing a notice of appeal may be earlier than the deadline for
filing a motion for new trial or a motion to vacate. The committees invite comment on
whether the time for filing the notice of appeal is feasible, including whether the time should
be 5 court days. The committees also invite comment on how best to address the potentially
overlapping deadlines for filing postjudgment motions and notices of appeal in
environmental leadership cases, including by:
o Adding an advisory committee comment referencing the fact that the deadline for filing
notices of appeal may be earlier than the time for some posttrial motions in
environmental leadership cases;
o Extending the time for filing the notice of appeal in environmental leadership cases to
correspond with the deadline for filing motions to vacate or motions for new trial, even
though this will make it even less likely that the court will be able to meet the 270-day
deadline in such cases; or
o Making some other change in the proposed rules.

x

Extensions of time to appeal. Like current rule 8.108(b) and (c), the proposed rules would
extend the time to file a notice of appeal when a new trial motion or motion to vacate a
judgment is timely filed and denied. However, the proposed rule provides for a much shorter
extension of this time period—5, rather than 30, days. (Proposed rule 8.702(c).) The
committees would particularly appreciate comments on whether this rule should also address
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extensions related to motions to reconsider an appealable order, or whether these do not arise
in the types of cases subject to SB 743.
x

Record on appeal. The proposed rules would make several changes to the general rules
relating to records on appeal, including:
o Requiring that parties proceed by appendix in lieu of using a clerk’s transcript;
o Requiring that the appellant’s notice designating the record be filed with the notice of
appeal, which is 10 days earlier than in regular appeals;
o Requiring that, if the appellant wants a record of the oral proceedings, a reporter’s
transcript be used. In regular appeals, appellants have other options, such as an agreed
statement, that can be used instead of a reporter’s transcript;
o Requiring that the reporter’s transcript be prepared within 10 days after the court notifies
the reporter to prepare the transcript, which is 20 days earlier than in regular appeals.
Note that under rule 8.130, the court notifies the reporter to prepare the transcript as soon
as the required deposit or permissible alternative is provided to the court and that deposit
is supposed to accompany the designation. Thus, if the appellant makes the deposit at the
time both the notice of appeal and designation are filed, as required, the reporter’s
transcript should be prepared around 10 to 15 days after the notice of appeal is filed.
o Giving the appellant only 5, rather than 15, days’ notice to cure a default in making the
required deposit for a designated reporter’s transcript. (Proposed rule 8.702(d).)

x

Superior court clerk duties relating to appeals. The proposed rules would require the
superior court clerk to transmit items to the parties and to the reviewing court very quickly—
within twp court days after the notice of appeal is filed—including:
o Sending the register of actions to the parties to assist them preparing appendices; and
o Sending an electronic copy of the administrative record to the Court of Appeal. (Proposed
rule 8.702(e).)

x

Briefs on appeal. The proposed rules would establish a very quick briefing schedule; unless
otherwise ordered by the reviewing court:
o Appellant would be required to serve and file the opening brief within 25 days after the
notice of appeal is served and filed;
o Respondent would be required to file its brief within 25 days after the appellant files its
opening brief; and
o Appellant would be required to file any reply brief within 15 days after respondent files
its brief. (Proposed rule 8.702(f)(2).)
As in the trial court rules, the appellate rules provide that if the parties stipulate to extend the
time to file briefs, the 270-period will be extended for the length of the stipulated extension.
The rule also provides that if a party fails to timely file a brief, they will have only 5 days
from service of notice by the clerk to cure that default or sanctions may be imposed.
(Proposed rule 8.702(f)(4) and (5).)
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In addition, the rules would:
o Require briefs to be electronically filed unless otherwise ordered by the reviewing court
(proposed rule 8.702(f)(1));
o Allow parties to submit briefs that do not contain citations to the reporter’s transcript if it
is not yet available (proposed rule 8.702(f)(3)(B)); and
o Require parties to submit e-brief versions of their briefs within five days after filing the
brief (proposed rule 8.702(f)(3)(C)).
x

Oral argument on appeal. The proposed rules would require that, unless otherwise ordered
by the reviewing court, oral argument would be set within 45 days of the date the last reply
brief is due. This time period is intended to reflect that it is the practice of the reviewing
courts to review the briefs and the record and analyze the issues prior to oral argument.
(Proposed rule 8.702(g).)

x

Writ proceedings. The proposed rules would provide that, in general, the regular rules
relating to writ proceedings in the Court of Appeal would apply in Sacramento arena or
leadership project cases. However, the proposed rules would require that a writ petition be
filed very quickly—within 30 days after service of notice of entry of the superior court
judgment or order being challenged. (Proposed rule 8.703.)

x

Special fee. Public Resources Code section 21183(e), which was enacted in 2011 as part of
AB 900, provides that the applicant for certification of a project as a leadership project
“agrees to pay the costs of the Court of Appeal in hearing and deciding any case, including
payment of the costs for the appointment of a special master if deemed appropriate by the
court, in a form and manner specified by the Judicial Council, as provided in the Rules of
Court adopted by the Judicial Council.” The Judicial Council adopted rule 8.497(i) to
implement that statutory provision. Because the committees are recommending the repeal of
rule 8.497, the provisions relating to this fee would be moved to a new rule in this chapter.
(Proposed rule 8.705.) The proposed new rule also includes references to appeals as well as
writ proceedings, and the sanction of proceeding in the superior court if the fee is not paid
has been deleted.

Alternatives Considered
In light of the statutory provision requiring the council to develop rules providing for resolution
of the subject proceedings within 270 days, the advisory committees considered shorter time
frames for setting the case management conference, for parties’ filing briefs on the merits in the
trial courts and appellate briefs in the Courts of Appeal, for the trial court to make its decision
after the hearing, and for the Courts of Appeal to consider a case before oral argument.
However, the committees concluded that the time frames in the proposed rules are already so
short as to be unrealistic and declined to propose anything shorter. These cases will be, by
definition, about large and complex projects. It would be a disservice to the parties and to the
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public to require any shorter time for the parties to brief the issues or for the courts’ decisionmaking process.
Implementation Requirements, Costs, and Operational Impacts
Implementing the new expedited procedures will generate costs and operational impacts for both
the trial courts and Courts of Appeal in which the proceedings governed by these rules are filed.
While the $100,000 fee for each appeal authorized by statute should offset these additional costs
in the Courts of Appeal, no such fee is authorized in the trial courts.
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Request for Specific Comments
In addition to comments on the proposal as a whole, the advisory are interested in comments on
the following:
x Does the proposal appropriately address the stated purpose?
x The proposed rules provide petitioners who file a court action within 10 days from
issuance of the Notice of Determination with 10 extra days for filing their brief on the
merits. (See rule 3.2227(a).) Should an additional 5 days be added to that incentive, in
order to make it more likely that cases will be filed quickly, but leaving the possibility of
only 5 days between the filing of a reply brief and hearing by the trial court?
x Should the incentive for early filing be referred to in the rule regarding filing and service
(rule 3.2222)?
x Is the case management conference (CMC) set too early under the proposed rules (see
rule 3.2226)? Should another 5 or 10 days be provided to make sure all parties have been
served and can participate in the joint preparation of the CMC statement? If yes, where
else in the process could time be shortened in order to try to meet the goal of resolution of
the action within 270 days?
x Are there issues or items in addition to those set out in rule 3.2226(c) that should be
included in the matters to be considered at the CMC?
x Are there any additional topics that should be addressed in the proposed appellate rules
for Sacramento arena and leadership projects rather than be governed by the general
appellate rules?
x Is the 5-day time period for filing the notice of appeal feasible? Should this time period
be changed to 5 court days or some other period?
x Is there any way to address within these rules the issues that may arise in environmental
leadership cases because the proposed time for filing a notice of appeal comes before the
deadline for filing certain posttrial motions? Should an advisory committee comment be
added referencing this? Should the time for filing the notice of appeal be extended to
correspond with the deadline for filing motions to vacate or motions for new trial?
The advisory committees also seek comments from courts on the following cost and
implementation matter:
x What would the implementation requirements be for courts? For example, training staff
(please identify position and expected hours of training), revising processes and
procedures (please describe), changing docket codes in case management systems, or
modifying case management systems.
x What costs will the trial courts incur in implementing the underlying statutes and these
rules?
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Attachments and Links
1. Proposed trial court rules, at pages 13–24.
2. Proposed appellate court rules, at pages 25–37
3. SB 743 may be viewed at
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB743&search_ke
ywords=
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Rule 3.1365 of the California Rules of Court would be renumbered as rule 3.2205 and a new rule
3.1365 would be adopted; rules 3.1366–3.1368 would be amended and renumbered as rules
3.2206–3.2208; rules 3.2200, 3.2220–3.2231, 3.2235–3.2237, 8.700–8.703, and 8.705 would be
adopted; rule 8.104 would be amended; and rule 8.497 would be repealed, effective July 1, 2014,
to read:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

Title 3. Civil Rules
Division 11. Law and Motion
Chapter 8 7. Other Civil Petitions
Rule 3.1365. Petitions Under the California Environmental Quality Act
Rules for petitions for relief under the California Environmental Quality Act have been
renumbered and moved to Division 22 of these rules, beginning with rule 3.2200.
Advisory Committee Comment
Former rule 3.1365 on the form and format of administrative record lodged in a CEQA proceeding has
been renumbered as rule 3.2205.

Division 22. Petitions Under the California Environmental Quality Act
Chapter 1. General Provisions

Rule 3.2200. Application
Except as otherwise provided in chapter 2 for actions under Public Resources Code sections
21168.6.6 and 21178–21189.3, the rules in this chapter apply to all actions under the California
Environmental Quality Act (CEQA) as set forth in Division 13 of the Public Resources Code.

Rule 3.1365 3.2205. Form and format of administrative record lodged in a CEQA
proceeding
****

Rule 3.1366 3.2206. Lodging and service
The party preparing the administrative record must lodge it with the court and serve it on each
party. A record in electronic format must comply with rule 3.13672207. A record in paper format
must comply with rule 3.13682208. If the party preparing the administrative record elects, is
required by law, or is ordered to prepare an electronic version of the record, (1) a court may
require the party to lodge one copy of the record in paper format, and (2) a party may request the
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
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record in paper format and pay the reasonable cost or show good cause for a court order
requiring the party preparing the administrative record to serve the requesting party with one
copy of the record in paper format.

Rule 3.1367 3.2207. Electronic format
(a)

Requirements
The electronic version of the administrative record lodged in the court in a proceeding
brought under the California Environmental Quality Act must be:
(1)

In compliance with rule 3.13652205;

(2)

Created in portable document format (PDF) or other format for which the software
for creating and reading documents is in the public domain or generally available at a
reasonable cost;

(3)

Divided into a series of electronic files and include electronic bookmarks that
identify each part of the record and clearly state the volume and page numbers
contained in each part of the record;

(4)

Contained on a CD-ROM, DVD, or other medium in a manner that cannot be
altered; and

(5)

Capable of full text searching.

The electronic version of the index required under rule 3.13652205(b) may include
hyperlinks to the indexed documents.
(b)

Documents not included
Unless otherwise required by law, any document that is part of the administrative record
and for which it is not feasible to create an electronic version may be provided in paper
format only. Not feasible means that it would be reduced in size or otherwise altered to
such an extent that it would not be easily readable.

Rule 3.1368 3.2208. Paper format
****
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Chapter 2. California Environmental Quality Act Proceedings under Public Resources
Code sections 21168.6.6 and 21178–21189.3
Article 1. General Provisions
Rule 3.2220. Definitions and application
(a)

Definitions

As used in this chapter:

(b)

(1)

An “environmental leadership development project” or “leadership project” means a
project certified by the Governor under Public Resources Code sections 21182–
21184.

(2)

The “Sacramento entertainment and sports center project” or “Sacramento arena
project” means an entertainment and sports center project as defined by Public
Resources Code section 21168.6.6, for which the proponent provided notice of
election to proceed under that statute described in section 21168.6.6(j)(1).

Proceedings governed
The rules in this chapter
actions or proceedings
p govern
g
p
g brought
g to attack,, review,, set aside,
void,, or annul the certification of the environmental impact
p report
p or the ggrant of any
project
p j approvals
pp
for the Sacramento arena project or an environmental leadership
development project. Except as otherwise provided in Public Resources Code sections
21168.6.6 and 21178–21189.3 and these rules, the provisions of the Public Resources Code
and the CEQA Guidelines adopted by the Natural Resources Agency (Cal. Code Regs., tit.
14, § 15000 et seq.) governing judicial actions or proceedings to attack, review, set aside,
void, or annul acts or decisions of a public agency on the grounds of noncompliance with
the California Environmental Quality Act and the rules of court generally apply in
proceedings governed by these rules.

(c)

Complex case rules
Any action or proceeding governed by these rules is exempted from the rules regarding
complex cases.

Rule 3.2221. Time
(a)

Extensions of time
The court mayy order extensions of time only for good cause and in order to promote the
interests of justice.
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(b)

Extensions of time by parties
If the parties stipulate to extend the time for performing any acts in actions governed by
these rules, they are deemed to have agreed that the time for resolving the action may be
extended beyond 270 days by the number of days by which the performance of the act has
been stipulated to be extended, and to that extent to have waived any objection to
noncompliance with the deadlines for completing review stated in Public Resources Code
sections 21168.6.6(c)–(d) and 21185. Any such stipulation must be approved by the court.

(c)

Sanctions for failure to comply with rules
If a party fails to comply with any time requirements provided in these rules or ordered by
the court, the court may issue an order to show cause why one of the following sanctions
should not be imposed:
(A)

Reduction of time otherwise permitted under these rules for the performance of other
acts by that party;

(B)

If failure to comply is by petitioner or plaintiff, dismissal of the petition;

(C)

If the failure to comply is by respondent or a real party in interest, removal of the
action from the expedited procedures provided under Public Resources Code
sections 21168.6.6(c)–(d) and 21185 and these rules; or

(D)

Any other sanction that the court finds appropriate.

Rule 3.2222. Filing and service
(a)

Electronic filing
All pleadings and other documents filed in actions or proceedings governed by this chapter
must be filed electronically unless the action or proceeding is in a court that does not
provide for electronic filing of documents.

(b)

Service
Other than the petition, which must be served personally, all documents that the rules in
this chapter require be served on the parties must be served personally or electronically.
All parties represented by counsel are deemed to have agreed to accept electronic service.
All self-represented parties may agree to such service.
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(c)

Service of petition in action regarding Sacramento arena project
Service of the petition or complaint in an action governed by these rules and relating to a
Sacramento arena project must be made according to the rules in article 2.

(d)

Service of petition in action regarding environmental leadership project
If the petition or complaint in an action governed by these rules and relating to an
environmental leadership project is not personally served on any respondent public agency,
any real party in interest, and the Attorney General within two court days following filing
of the petition, the time for filing petitioner’s briefs on the merits in rule 3.2227(a) and rule
8.702(e), will be decreased by one day for every additional two court days in which service
is not completed unless otherwise ordered by the court for good cause shown.

(e)

Exemption from extension of time
The extension of time provided in Code of Civil Procedure section 1010.6 for service
completed by electronic means does not apply to any service in actions governed by these
rules.

Rule 3.2223. Petition
In addition to any other applicable requirements, the petition must:
(1)

On the first page, directly below the case number, indicate that the matter is either a
“Sacramento Arena CEQA Challenge” or an “Environmental Leadership CEQA
Challenge”;

(2)

State that either:
(A)

The proponent of the project at issue provided notice to the lead agency that it
was proceeding under Public Resources Code section 21168.6.6 and is subject
to this rule; or

(B)

That the project at issue was certified by the Governor as a leadership project
under Public Resources Code sections 21182–21184 and is subject to this rule;

(3)

If a leadership project, provide notice that the person or entity that applied for
certification of the project as a leadership project must, if the matter goes to the
Court of Appeal, make the payments required by Public Resources Code section
21186(h); and

(4)

Be verified.
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Rule 3.2224. Response to petition
(a)

Responsive pleadings
(1)

(2)

(b)

The respondent and any real party in interest, within 10 days after service of the
petition or complaint on that party or within the time ordered by the court, must
serve and file:
(A)

Any answer to the petition;

(B)

Any motion challenging the sufficiency of the petition, including any motion
to dismiss the petition;

(3)

Any other response to the petition; or

(4)

Any motion to change venue.

Any such answer, motion, or other response from the same party must be filed
concurrently.

Opposition
Any opposition or other response to a motion challenging the sufficiency of the petition or
to change venue must be served and filed within 10 days after the motion is served.

Rule 3.2225. Administrative record
(a)

Lodging and service
Within 10 days after the petition is served on the lead public agency, that agency must
lodge the certified final administrative record in electronic form with the court and serve
notice on the petitioner and real party in interest that the record has been lodged with the
court. Within that same time, the agency must serve a copy of the administrative record in
electronic form on any petitioner and real party in interest who has not already been
provided a copy.

(b)

Paper copy of record
Upon request and payment of the reasonable cost of preparation, or upon order of the court
for good cause shown, the lead agency must provide a party with the record in paper
format.
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(c)

Motions regarding the record
Unless otherwise ordered by the court:
(1)

Any request to augment or otherwise change the contents of the administrative
record must be made by motion served and filed no later than the filing of that
party’s initial brief.

(2)

Any opposition or other response to the motion must be served and filed within 10
days after the motion is filed.

(3)

Any motion regarding the record will be heard at the time of the hearing on the
merits of the petition unless the court orders otherwise.

Rule 3.2226. Initial case management conference
(a)

Timing of conference
The court should hold an initial case management conference within 30 days of the filing
of the petition or complaint.

(b)

Notice
The petitioner must provide notice of the case management conference to the respondent,
the real party in interest, and any responsible agency or party to the action that has been
served prior to the case management conference within one court day of receiving notice
from the court or at time of service of the petition or complaint, whichever is later.

(c)

Subjects for consideration
At the conference, the court should consider the following:
(1)

Whether all parties named in the petition or complaint have been served;

(2)

Whether a list of responsible agencies has been provided and notice provided to
each;

(3)

Whether all responsive pleadings have been filed and, if not, when they must be
filed, and whether any hearing is required to address them;

(4)

Whether severance, bifurcation, or consolidation with other actions is desirable and,
if so, a relevant briefing schedule;

(5)

Whether to appoint liaison or lead counsel, and either set a briefing schedule on this
issue or actually appoint counsel;
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(6)

Whether the administrative record has been certified and served on all parties,
whether there are any issues with it, and whether the court wants to receive a paper
copy;

(7)

Whether the parties anticipate any motions prior to the hearing on the merits,
concerning discovery, injunctions, or other matters, and, if so, a briefing schedule for
these motions;

(8)

What issues the parties intend to raise in their briefs on the merits and whether any
limitation of issues to be briefed and argued is appropriate;

(9)

Whether a schedule for briefs on the merits different from the schedule provided in
these rules is appropriate;

(10) Whether the submission of joint briefs on the merits is appropriate and the page
limitations, whether aggregate or per brief;
(11) When the hearing on the merits of the petition will be held and the amount of time it
will require;
(12) The potential for settlement and whether a schedule for settlement conferences or
alternative dispute resolution should be set;
(13) Any stipulations between the parties;
(14) Whether a further case management conference should be set; and
(15) Any other matters that the court finds appropriate or that should be addressed in the
court’s case management order.
(d)

Joint case management conference statements
At least three court days before the case management conference, the petitioner and all
parties that have been served with the petition must serve and file a joint case management
conference statement that address the issues identified in (c) and any other pertinent issues.

(e)

Preparation for the conference
At the conference, lead counsel for each party and each self-represented party must appear
by telephone or personally, must be familiar with the case, and must be prepared to discuss
and commit to the party’s position on the issues listed in (c).
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Rule 3.2227. Briefing and hearing
(a)

Briefing schedule
Unless otherwise ordered by the court:

(b)

(1)

The petitioner must serve and file its brief within 25 days after the case management
conference, unless petitioner served and filed the petition within 10 days of the
public agency’s issuance of its Notice of Determination, in which case the petitioner
must file and serve its brief within 35 days after the case management conference.

(2)

Within 25 days after the petitioner’s brief is filed, the respondent public agency
must—and any real party in interest may—serve and file a respondent’s brief.
Respondents and real parties must file a single joint brief unless otherwise ordered
by the court.

(3)

Within 5 days after the respondent’s brief is filed, the parties must jointly file an
appendix of excerpts that contains the documents or pertinent excerpts of the
documents cited in the parties’ briefs.

(4)

Within 10 days after the respondent’s brief is filed, the petitioner may serve and file
a reply brief.

Hearing
(1)

The hearing should be held within 80 days of the case management conference,
extended by the number of days to which the parties have stipulated to extend the
briefing schedule.

(2)

If the court has, within 90 days of the filing of the petition or complaint, set a hearing
date, the provision in Public Resources Code section 21167.4 that petitioner request
a hearing date within 90 days is deemed to have been met and no further request is
required.

Rule 3.2228. Judgment
The court should issue its decision and final order, writ, or judgment within 30 days of the
completion of the hearing in the action. The court must include a written statement of the factual
and legal basis for its decision. Code of Civil Procedure section 632 does not apply to actions
governed by the rules in this division.

Rule 3.2229. Notice of settlement
The petitioner or plaintiff must immediately notify the court if the case is settled.
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Rule 3.2230. Settlement procedures and statement of issues
In cases governed by the rules in this chapter, unless otherwise ordered by the court, the
procedures described in Public Resources Code section 21167.8, including the filing of a
statement of issues, are deemed to have been met by the parties addressing the potential for
settlement and narrowing of issues within the case management conference statement and
discussing those points as part of the case management conference.
Rule 3.2231. Postjudgment motions
(a)

Exemption from statutory provisions
In any actions governed by the rules in this article, any postjudgment motion except for a
motion for attorney’s fees and costs is governed by this rule. Such motions are exempt
from the timing requirements otherwise applicable to postjudgment motions under Code of
Civil Procedure section 1005. Motions in Sacramento arena cases are also exempt from the
timing and procedural requirements of Code of Civil Procedure sections 659 and 663.

(b)

Time for postjudgment motions
(1)

Time for motions under Code of Civil Procedure section 473
Moving party must serve and file any motion before the earlier of:

(2)

(A)

Five days after the court clerk’s mailing to the moving party a document
entitled “Notice of Entry” of judgment or a file-stamped copy of the judgment,
showing the date either was served; or

(B)

Five days after the moving party is served by any party with a written notice of
judgment or a file-stamped copy of the judgment, accompanied by a proof of
service.

Time for motions for new trial or motions to vacate judgment
Moving party in Sacramento arena cases must serve and file motion before the
earlier of:
(A)

Five days after the court clerk’s mailing to the moving party a document
entitled “Notice of Entry” of judgment or a file-stamped copy of the judgment,
showing the date either was served; or

(B)

Five days after the moving party is served by any party with a written notice of
judgment or a file-stamped copy of the judgment, accompanied by a proof of
service.
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(c)

Memorandum of points and authorities
A memorandum in support of a postjudgment motion may be no longer than 15 pages.

(d)

Opposition to motion
Any opposition to the motion must be served and filed within five days of service of the
moving papers and may be no longer than 15 pages.

(e)

Reply
Any reply brief must be served and filed within two court days of service of the opposition
papers and may be no longer than five pages.

(f)

Hearing and decision
The court may set a hearing on the motion at its discretion. The court should issue its
decision on the motion within 15 days of the filing of the motion.

Article 2. CEQA Challenges to Approval of Sacramento Arena Project
Rule 3.2235. Application
This article governs any action or proceeding brought to attack, review, set aside, void, or annul
the certification of the environmental impact report or any project approvals for the Sacramento
arena project.
Rule 3.2236. Service of petition
(a)

Respondent
Unless the respondent public agency has agreed to accept service of summons
electronically, the petitioner or plaintiff must personally serve the petition or complaint on
the respondent public agency within one court day after the date of filing.

(b)

Real parties in interest
The petitioner or plaintiff must serve the petition or complaint on any real party in interest
named in the pleading within three court days after the date of filing.

(c)

Attorney General
The petitioner or plaintiff must serve the petition or complaint on the Attorney General
within one court day after the date of filing.
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(d)

Responsible agencies
The petitioner or plaintiff must serve the petition or complaint on any responsible agencies
or public agencies with jurisdiction over a natural resource affected by the project within
two court days of receipt of a list of such agencies from respondent lead public agency.

(e)

Proof of service
The petitioner or plaintiff must file proof of service on each respondent, real party in
interest, or agency within one court day of completion of service.

Rule 3.2237. List of responsible agencies
Respondent public agency must provide the petitioner or plaintiff, not later than three court days
following service of the petition or complaint on the public agency, with a list of responsible
agencies and any public agency having jurisdiction over a natural resource affected by the
project.

Title 8. Appellate Rules
Division 1. Rules Relating to the Supreme Court and Courts of Appeal
Chapter 2. Civil Appeals
Article 1. Taking the Appeal
Rule 8.104. Time to appeal
(a)

Normal time
(1)

Unless a statute, or rule 8.108, or rule 8.702 provides otherwise, a notice of appeal
must be filed on or before the earliest of:
(A)

60 days after the superior court clerk serves on the party filing the notice of
appeal a document entitled “Notice of Entry” of judgment or a file-stamped
copy of the judgment, showing the date either was served;

(B)

60 days after the party filing the notice of appeal serves or is served by a party
with a document entitled “Notice of Entry” of judgment or a file-stamped copy
of the judgment, accompanied by proof of service; or

(C)

180 days after entry of judgment.

(2) – (3) * * *
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(b)–(e) * * *

Chapter 8. Miscellaneous Writs
Rule 8.497. Review of California Environmental Quality Act cases under Public Resources
Code sections 21178–21189.3
(a)

(b)

Application
(1)

This rule governs actions or proceedings in the Court of Appeal alleging that a public
agency has approved or is undertaking an environmental leadership development
project in violation of the California Environmental Quality Act. As used in this rule,
an “environmental leadership development project” or “leadership project” means a
project certified by the Governor under Public Resources Code sections 21182–
21184.

(2)

Except as otherwise provided in Public Resources Code sections 21178–21189.3 and
this rule, the provisions of the Public Resources Code and the CEQA Guidelines
adopted by the Natural Resources Agency (Cal. Code Regs., tit. 14, § 15000 et seq.)
governing judicial actions or proceedings to attack, review, set aside, void, or annul
acts or decisions of a public agency on the grounds of noncompliance with the
California Environmental Quality Act apply in proceedings governed by this rule.

Service
Except as otherwise provided by law, all documents that this rule requires be served on the
parties must be served by personal delivery, electronic service, express mail, or other
means consistent with Code of Civil Procedure sections 1010, 1011, 1012, and 1013 and
reasonably calculated to ensure delivery of the document to the parties not later than the
close of the business day after the document is filed or lodged with the court.

(c)

Petition
(1)

Service and filing
A person alleging that a public agency has approved or is undertaking a leadership
project in violation of the California Environmental Quality Act must serve and file a
petition for a writ of mandate in the Court of Appeal with geographic jurisdiction
over the project.

(2)

Form and contents
In addition to any other applicable requirements, the petition must:
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(d)

(A)

State that the project at issue was certified by the Governor as a leadership
project under Public Resources Code sections 21182–21184 and is subject to
this rule;

(B)

Provide notice that the person or entity that applied for certification of the
project as a leadership project must make the payments required by (h);

(C)

Include any other claims required to be concurrently filed by the petitioner
under Public Resources Code section 21185; and

(D)

Be verified.

Administrative record
(1)

Lodging and service
Within 10 days after the petition is served on the lead public agency, that agency
must lodge the certified final administrative record with the Court of Appeal and
serve on the parties a copy of the certified final administrative record and notice that
the record has been lodged with the court.

(2)

(3)

Form and contents
(A)

Unless otherwise ordered by the Court of Appeal, the lead agency must lodge
with the court one copy of the record in electronic format and one copy in
paper format and serve on each party one copy of the record in electronic
format. The record in electronic format must comply with rules 3.1365 and
3.1367. The record in paper format must comply with rules 3.1365 and 3.1368.

(B)

A party may request the record in paper format and pay the reasonable cost or
show good cause for a court order requiring the lead agency to serve the
requesting party with one copy of the record in paper format.

(C)

The record must include all of the materials specified in Public Resources
Code section 21167.6.

Motions regarding the record
(A)

Any request to augment or otherwise change the contents of the administrative
record must be made by motion in the Court of Appeal. The motion must be
served and filed within 25 days after the record is served.

(B)

Any opposition or other response to the motion must be served and filed within
10 days after the motion is filed.
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(C)

(e)

The Court of Appeal may appoint a special master to hear and decide any
motion regarding the record. The order appointing the special master may
specify the time within which the special master is required to file a decision.

Notice of settlement
The petitioner must immediately notify the court if the case is settled.

(f)

(g)

Response to petition
(1)

Within 25 days after service of the administrative record or within the time ordered
by the court, the respondent and any real party in interest must serve and file any
answer to the petition; any motion challenging the sufficiency of the petition,
including any motion to dismiss the petition; and any other response to the petition.
Any such answer, motion, or other response from the same party must be filed
concurrently.

(2)

Any opposition or other response to a motion challenging the sufficiency of the
petition must be served and filed within 10 days after the motion is filed.

Briefs
(1)

Service and filing
Unless otherwise ordered by the court:

(2)

(A)

The petitioner must serve and file its brief within 40 days after the
administrative record is served.

(B)

Within 30 days after the petitioner’s brief is filed, the respondent public agency
must—and any real party in interest may—serve and file a respondent’s brief.

(C)

Within 20 days after the respondent’s brief is filed, the petitioner may serve
and file a reply brief.

Form and contents
The briefs must comply as nearly as possible with rule 8.204.

(h)

Certificate of Interested Entities or Persons
(1)

Each party other than a public agency must comply with the requirements of rule
8.208 concerning serving and filing a Certificate of Interested Entities or Persons.

(2)

The petitioner’s certificate must be included in the petition. Other parties must
include their certificate in their brief, or if the party files an answer or other response

27

Letter 15

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

to the petition, a motion, an application, or an opposition to a motion or application
in the Court of Appeal before filing its brief, the party must serve and file its
certificate at the time it files the first answer, response, motion, application, or
opposition. The certificate must appear after the cover and before any tables.
(3)

(4)

(i)

(A)

If the party is the petitioner, the court will strike the petition; or

(B)

If the party is the real party in interest, the court will strike the document.

If the party fails to comply with the notice under (3), the court may impose the
sanctions specified in the notice.

Court costs
(1)

(2)

(j)

If a party fails to file a certificate as required under (1) and (2), the clerk must notify
the party by mail that the party must file the certificate within 10 days after the
clerk’s notice is mailed and that failure to comply will result in one of the following
sanctions:

In fulfillment of the provision in Public Resources Code section 21183 regarding
payment of the Court of Appeal’s costs:
(A)

Within 10 days after service of the petition on the real party in interest, the
person who applied for certification of the project as a leadership project must
pay a fee of $100,000 to the Court of Appeal.

(B)

If the Court of Appeal incurs any of the following costs, the person who
applied for certification of the project as a leadership project must also pay,
within 10 days of being ordered by the court, the following costs or estimated
costs:
(i)

The costs of any special master appointed by the Court of Appeal in the
case; and

(ii)

The costs of any contract personnel retained by the Court of Appeal to
work on the case.

If the fee or costs under (1) are not timely paid, the Court of Appeal may transfer the
case to the superior court with geographic jurisdiction over the project, and the case
will proceed under the procedures applicable to projects that have not been certified
as leadership projects.

Extensions of time
The court may order extensions of time only for good cause and in order to promote the
interests of justice.
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Advisory Committee Comment
Subdivision (b). This provision does not apply to service of the petition on the respondent public agency
or real party in interest because the method of service on these parties is set by Public Resources Code
sections 21167.6 and 21167.6.5.
Subdivision (c). Under this provision, a proceeding in the Court of Appeal is initiated by serving and
filing a petition for a writ of mandate as provided in rule 8.25, not by filing a complaint and serving a
summons and the complaint.
Subdivision (d)(3)(C). Public Resources Code section 21185 provides that the court may appoint a
master to assist the court in managing and processing cases subject to this rule. Appointment of a special
master to hear and decide motions regarding the record is just one example of when a court might make
such an appointment.
Subdivision (f). A party other than the petitioner who files an answer, motion, or other response to a
petition under (e) may be required to pay a filing fee under Government Code section 68926 if the
answer, motion, or other response is the first document filed in the proceeding in the reviewing court by
that party. See rule 8.25(c).
Subdivision (g). On application of the parties or on its own motion, the court may set different briefing
periods. For example, if a motion to augment or otherwise modify the contents of the record is filed, the
court might order that petitioner’s brief be filed within a specified time after that motion is decided.

Chapter 11. Review of California Environmental Quality Act cases under Public Resources
Code sections 21168.6.6 and 21178–21189.3
Rule 8.700. Definitions and application
(a)

Definitions
As used in this chapter:

(b)

(1)

An “environmental leadership development project” or “leadership project” means a
project certified by the Governor under Public Resources Code sections 21182–
21184.

(2)

The “Sacramento entertainment and sports center project” or “Sacramento arena
project” means the entertainment and sports center project as defined by Public
Resources Code section 21168.6.6, for which the proponent provided notice of
election to proceed under that statute as described in section 21168.6.6(j)(1).

Proceedings governed
The rules in this chapter govern appeals and writ proceedings in the Court of Appeal to
review a superior court judgment or order in an action or proceeding brought to attack,
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review, set aside, void, or annul the certification of the environmental impact report or the
granting of any project approvals for an environmental leadership development project or
the Sacramento arena project.

Rule 8.701. Filing and service
(a)

Service
Except when the court orders otherwise under (b) or as otherwise provided by law, all
documents that the rules in this chapter require be served on the parties must be served by
personal delivery, electronic service, express mail, or other means consistent with Code
of Civil Procedure sections 1010, 1011, 1012, and 1013 and reasonably calculated to
ensure delivery of the document to the parties not later than the close of the business day
after the document is filed or lodged with the court.

(b)

Electronic filing and service
Notwithstanding rules 8.71(a) and 8.73, the court may order that:

(c)

(1)

All documents be filed electronically;

(2)

All documents be served electronically on parties who have stipulated to electronic
service. All parties represented by counsel are deemed to have stipulated to
electronic service. All self-represented parties may so stipulate.

Exemption from extension of time
The extension of time provided in Code of Civil Procedure section 1010.6 for service
completed by electronic means does not apply to any service in actions governed by these
rules.

Rule 8.702. Appeals
(a)

Application of general rules for civil appeals
Except as otherwise provided by the rules in this chapter, rules 8.100–8.278, relating to
civil appeals, apply to appeals under this chapter.

(b)

Notice of appeal
(1)

Time to appeal
The notice of appeal must be served and filed on or before the earlier of:
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(2)

(A)

Five days after the superior court clerk serves on the party filing the notice of
appeal a document entitled “Notice of Entry” of judgment or a file-stamped
copy of the judgment, showing the date either was served; or

(B)

Five days after the party filing the notice of appeal serves or is served by a
party with a document entitled “Notice of Entry” of judgment or a filestamped copy of the judgment, accompanied by proof of service.

Contents of notice of appeal
The notice of appeal must:

(c)

(A)

State that the superior court judgment or order being appealed is governed by
the rules in this chapter;

(B)

Indicate whether the judgment or order pertains to the Sacramento arena
project or a leadership project; and

(C)

If the judgment or order being appealed pertains to a leadership project,
provide notice that the person or entity that applied for certification of the
project as a leadership project must make the payments required by rule
8.705.

Extending the time to appeal
(1)

Motion for new trial
If any party serves and files a valid notice of intention to move for a new trial or,
under rule 3.2237, a valid motion for a new trial and that motion is denied, the time
to appeal from the judgment is extended for all parties until the earlier of:

(2)

(A)

Five days after the superior court clerk or a party serves an order denying the
motion or a notice of entry of that order; or

(B)

Five days after denial of the motion by operation of law.

Motion to vacate judgment
If, within the time prescribed by subdivision (b) to appeal from the judgment, any
party serves and files a valid notice of intention to move—or a valid motion—to
vacate the judgment and that motion is denied, the time to appeal from the judgment
is extended for all parties until five days after the superior court clerk or a party
serves an order denying the motion or a notice of entry of that order.
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(d)

Record on appeal
(1)

Record of written documents
The record of the written documents from the superior court proceedings other than
the administrative record must be in the form of a joint appendix or separate
appellant’s and respondent’s appendices under rule 8.124.

(2)

Record of the oral proceedings
(A)

The appellant must serve and file with its notice of appeal a notice
designating the record under rule 8.121 specifying whether the appellant
elects to proceed with or without a record of the oral proceedings in the trial
court. If the appellant elects to proceed with a record of the oral proceedings
in the trial court, the notice must designate a reporter’s transcript.

(B)

Any party that submits a copy of a Transcript Reimbursement Fund
application in lieu of a deposit under rule 8.130(b)(3) must serve all other
parties with notice of this submission when the party serves its notice of
designation of the record. Within five days after service of this notice, any
other party may submit to the trial court the required deposit for the
reporter’s transcript under rule 8.130(b)(1), the reporter’s written waiver of
the deposit under rule 8.130(b)(3)(A), or a certified transcript of all of the
proceedings designated by the party under rule 8.130(b)(3)(C).

(C)

Within 10 days after the superior court notifies the court reporter to prepare
the transcript under rule 8.130(d)(2), the reporter must prepare and certify an
original of the transcript and file the original and required number of copies
in superior court.

(D)

If the appellant does not present its notice of designation as required under
(A) or if any designating party does not submit the required deposit for the
reporter’s transcript under rule 8.130(b)(1) or a permissible substitute under
rule 8.130(b)(3) with its notice of designation or otherwise fails to timely do
another act required to procure the record, the superior court clerk must serve
the defaulting party with a notice indicating that the party must do the
required act within two court days of service of the clerk’s notice or the court
may impose one of the following sanctions:
(i)

If the defaulting party is the appellant, the court may dismiss the
appeal; or

(ii)

If the defaulting party is the respondent, the court may proceed with
the appeal on the record designated by the appellant.
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(e)

Superior court clerk duties
Within two court days following the filing of a notice of appeal under this rule, the
superior court clerk must:
(1)

(2)

(f)

Serve the following on each party:
(A)

Notification of the filing of the notice of appeal; and

(B)

A copy of the register of actions, if any.

Transmit the following to the reviewing court clerk:
(A)

A copy of the notice of appeal;

(B)

A copy of the appellant’s notice designating the record; and

(C)

An electronic copy of the administrative record.

Briefing
(1)

Electronic filing
Unless otherwise ordered by the reviewing court, all briefs must be electronically
filed.

(2)

Time to serve and file briefs
Unless otherwise ordered by the reviewing court:

(3)

(A)

An appellant must serve and file its opening brief within 25 days after the
notice of appeal is served and filed.

(B)

A respondent must serve and file its brief within 25 days after the appellant
files its opening brief.

(C)

An appellant must serve and file its reply brief, if any, within 15 days after
the respondent files its brief.

Contents and form of briefs
(A)

The briefs must comply as nearly as possible with rule 8.204.

(B)

If a designated reporter’s transcript has not been filed at least 5 days before
the date by which a brief must be filed, an initial version of the brief may be
served and filed in which references to a matter in the reporter’s transcript are
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Scott Johnson
From:
Sent:
To:
Subject:

Kelly T. Smith <ktsmith@thesmithfirm.com>
Friday, May 16, 2014 5:07 PM
Scott Johnson
Kings arena comment: noise mitigation

Mr.Johnson.ThemitigationplanprovidedwiththeKing'sarenaFEIRincludesanillusorymitigationmeasureforthe
significantimpactofnoiselevelsabovethe4.5decibelordinancelevel,asitappliesonlyprospectively.CEQArequires
enforceablemitigationmeasureswhicharenotdelayedintothefuture.Noiselevelsatexistingresidenceswillbeabove
theordinancelevelandthusremainatasignificantlevel.

Kelly T. Smith

THE SMITH FIRM
1541 Corporate Way, Suite 100
Sacramento, CA 95831
T: (916) 442-2019
M: (916) 607-1998
www.thesmithfirm.com
CONFIDENTIALITY NOTICE: This electronic mail message and any attached files contain information intended for the exclusive use of the individual or entity to
whom it is addressed and may contain information that is proprietary, privileged, confidential and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any viewing, copying, disclosure or distribution of this information is strictly prohibited and may be subject to legal
restriction or sanction. Please notify the sender immediately by return email or call (916) 442-2019 and delete the original message without making any copies.
NOT INTENDED AS A SUBSTITUTE FOR A WRITING: Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar
substance or effect, absent an express statement to the contrary, this email message, its contents, and any attachments are not intended to represent an offer to enter into
a contract or an acceptance of any offer, and are not otherwise intended to bind the sender, The Smith Firm, any of its clients, or any other person or entity.
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Scott Johnson
From:
Sent:
To:
Subject:
Attachments:

Kelly T. Smith <ktsmith@thesmithfirm.com>
Friday, May 16, 2014 5:56 PM
Scott Johnson
Kings arena comment: Judicial council rules
Judicial Council rule on SB 743.pdf

Mr.Johnson:InresponsetotheKingsarenaFEIR,pleasefindattachedrecentproposedrulesfromtheJudicialCouncil
attemptingtoimplementSB743.


Kelly T. Smith

THE SMITH FIRM
1541 Corporate Way, Suite 100
Sacramento, CA 95831
T: (916) 442-2019
M: (916) 607-1998
www.thesmithfirm.com
CONFIDENTIALITY NOTICE: This electronic mail message and any attached files contain information intended for the exclusive use of the individual or entity to
whom it is addressed and may contain information that is proprietary, privileged, confidential and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any viewing, copying, disclosure or distribution of this information is strictly prohibited and may be subject to legal
restriction or sanction. Please notify the sender immediately by return email or call (916) 442-2019 and delete the original message without making any copies.
NOT INTENDED AS A SUBSTITUTE FOR A WRITING: Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar
substance or effect, absent an express statement to the contrary, this email message, its contents, and any attachments are not intended to represent an offer to enter into
a contract or an acceptance of any offer, and are not otherwise intended to bind the sender, The Smith Firm, any of its clients, or any other person or entity.
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Judicial Council of California y Administrative Office of the Courts
455 Golden Gate Avenue . San Francisco, California 94102-3688

www.courts.ca.gov/policyadmin-invitationstocomment.htm

INVITATION TO COMMENT
W14-02
Title

Action Requested

CEQA Actions: Rules to Implement Senate
Bill 743

Review and submit comments by January 24,
2014

Proposed Rules, Forms, Standards, or Statutes

Proposed Effective Date

Amend and renumber rule 3.1365 as rule
3.2205 and adopt a new rule 3.1365;
renumber and amend rules 3.1366–3.1368 as
rules 3.2206–3.2208; adopt rules 3.2200,
3.2220–3.2231, 3.2235–3.2237, 8.700–8703,
and 8.705; amend rule 8.104; and repeal rule
8.497

July 1, 2014
Contact

Anne M. Ronan, 415-865-8933,
anne.ronan@jud.ca.gov
Heather Anderson, 415-865-7691,
heather.anderson@jud.ca.gov

Proposed by

Civil and Small Claims Advisory Committee,
Hon. Patricia M. Lucas, Chair
Appellate Advisory Committee
Hon. Raymond S. Ikola, Chair

Executive Summary and Origin
These proposed rule changes are intended to fulfill the Judicial Council’s obligation under
recently enacted legislation to adopt rules implementing expedited procedures for resolution of
actions or proceedings under the California Environmental Quality Act attacking either
“environmental leadership” projects, large projects that are required to meet specified
environmental standards, and “Sacramento arena” projects relating to a new basketball arena and
surrounding sports and entertainment complex planned for the City of Sacramento.
Background
In 2011 the Legislature enacted Assembly Bill 900 (Stats. 2011, ch. 354), creating an expedited
judicial review procedure for CEQA cases relating to environmental leadership projects under
which challenges to such projects were to be brought directly to the Court of Appeal with
geographic jurisdiction over the project, and that court was to complete its review within 175
The proposals have not been approved by the Judicial Council and are not intended to represent the
views of the council, its Rules and Projects Committee, or its Policy Coordination and Liaison Committee.
These proposals are circulated for comment purposes only.
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days. (Pub. Resources Code, § 21185.) AB 900 required the Judicial Council to adopt rules of
court to implement this expedited review procedure and it did so, adopting rule 8.497.
To date, only three projects have been approved as environmental leadership projects entitled to
expedited judicial review under the AB 900 provisions, none of which has yet been the subject of
a court challenge under CEQA. In March 2013, however, following a court trial, the Superior
Court of Alameda County held that the provision in AB 900 requiring that a petition for writ
relief be filed only in a Court of Appeal is unconstitutional.
This year, the Legislature once again addressed the question of expedited CEQA review by the
courts in environmental leadership cases, as well as in cases relating to a new sports arena in
Sacramento. Senate Bill 743 (Stats. 2013, ch. 386),1 among other things:
x

Addresses the constitutional issue raised by the Superior Court of Alameda County’s
decision by eliminating the requirement that a CEQA challenge to a leadership project be
brought directly in the Court of Appeal;

x

Replaces the statutory provisions relating to the time for the Court of Appeal to act on
leadership cases with a requirement that the Judicial Council adopt rules that require the
actions or proceedings, including any potential appeals therefrom, be resolved, within 270
days of certification of the record of proceedings (SB 743, § 11; amending Pub. Resources
Code, § 21185); and

x

Similarly provides for expedited review process for projects relating to a new basketball
arena and surrounding sports and entertainment complex planned for Sacramento (SB 743, 7;
adding Pub. Resources Code, § 21168.6.6).2

The Proposal
The proposed new rules and proposed rule amendments in this invitation to comment are
designed to fulfill the Judicial Council’s statutory obligation to adopt rules implementing the
expedited judicial review procedure established by SB 743. Because SB 743 does not provide
discrete time frames for actions and proceedings in the trial court and proceedings in the Court of
Appeal, but instead provided a single time frame (270 days) in which both the trial court and
appellate court proceedings were to be resolved, the Civil and Small Claims Advisory
Committee and Appellate Advisory Committee worked together, with the assistance of subject
matter experts from the courts and the bar, to develop and recommend the new rules required by
SB 743.
1

A copy of this legislation can be accessed at:
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB743&search_keywords=
2
The bill also contains some amendments to substantive CEQA provisions, as well as extensive provisions
concerning the environmental review process applicable to the Kings basketball arena project in Sacramento and the
limited remedies available for violation of that process. None of those provisions, however, appear pertinent to court
administration or procedures.
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The main provisions of the rule changes are discussed below and the full text is shown in the rule
attachment. A couple important preliminary notes:
x

There are many provisions in CEQAsuch as those addressing the statute of limitations, the
time for service of a petition on the respondent public agency and real party in interest, the
contents of the administrative record, settlement meetings, and mediationthat were not
specifically modified by SB 743. Some of those provisions, such as the content of the
administrative record, are already addressed by the rules of court applying to all CEQA
cases. Others, such as the statute of limitations and time for service, make it all but
impossible to meet the 270-day time frame envisioned by the Legislature. SB 743 does
provide, for the Sacramento arena cases, that the expedited procedures to be established by
the Judicial Council will apply “notwithstanding any other law.” (SB 743, §7, at new §
21168.6.6(c).) But the new law does not have a similar provision regarding environmental
leadership cases. (Cf. SB 743, §11, amending § 21185). In light of this distinction in the
statute, the advisory committees concluded that while the council is authorized to adopt rules
notwithstanding the provisions of the Public Resources Code or the Code of Civil Procedure
in relation to Sacramento arena cases, it could not do so in relation to environmental
leadership cases.

x

In an effort to meet the time for issuance of a decision specified in SB 743, many of the time
frames specified in proposed rules are extremely short and many deadlines follow closely on
one another. The rules permit extensions of time “for good cause” and “to promote the
interests of justice,” so, depending on the circumstances, in an individual case some of the
deadlines specified in the proposed rules may be extended, causing the resolution of the case
to extend beyond the 270-day period specified in the statute.

Proposed trial court rules

Starting the proceedings
One way in which the Legislature has attempted to expedite the environmental review process
for the Sacramento arena and the environmental leadership cases—in addition to mandating
extremely fast court review—is to expedite the creation of the administrative record in such
cases. In both types of cases, the public agency responsible for approving the project is also
responsible for creating an electronic version of the administrative record as the project is being
reviewed by the agency, and for certifying the final version of that record within five days of the
agency’s issuing its statutorily mandated Notice of Determination.
SB 743 sets the certification of the record as the trigger for the 270-day period in which the trial
court and Court of Appeal are to complete their review. The certification of the record, however,
does not necessarily coincide with the commencement of a CEQA action in the courts—a
petition can be filed up to 30 days after the Notice of Determination has been filed. (Pub.

3

Letter 17

Resources Code, § 21167.3) So up to 25 days of the 270-day period designated for the court’s
review of these CEQA decisions may have passed before the matter is within the jurisdiction of
the court. The advisory committees attempted to address this issue by including in the proposed
rules an incentive for parties to file their action more quickly in the form of extra briefing time
for petitioners who file within 10 days of the issuance of a Notice of Determination (and so
within 5 days of certification of the record and the beginning of the 270-day period). (See
proposed rule 3.2227(a).)
An additional difficulty in meeting the 270-day timeline arises because the Public Resources
Code provides that a party may take up to 10 business days after filing its petition to serve the
respondent public agency and another 20 business days after that to serve any real party in
interest. (§§ 21167.6(a), 21167.6.5(a).) Because, as noted above, SB 743 provides that the rules
of court for the Sacramento arena cases are applicable notwithstanding any other law, the
advisory committees concluded that the council may adopt rules in relation to Sacramento arena
cases mandating that service be completed within one court day on all named parties, rather than
over a two- to four-week period as permitted in the Public Resources Code. (See proposed rules
3.2222(c) and 3.2236.)
Because SB 743 does not provide similar authority with respect to leadership projects, the
advisory committees concluded that they are unable to recommend a rule mandating faster
service in those cases. Instead, the advisory committees propose a rule providing a strong
incentive for earlier service in leadership cases by providing that if the petition is not served on
the public agency and real party in interest within two days of filing, the time for filing
petitioner’s briefs on the merits in both the trial court and the appellate court will be decreased
by one day for every additional two court days in which service is not completed. (See proposed
rule 3.2222(d).)
Other trial court rules
The proposed rules require that, once started, the actions must proceed very swiftly through the
trial court. Among other things, the proposed trial court rules would address the following:
x

Exemption from procedures for complex cases. Exempt the Sacramento arena and leadership
project statutes from the complex case rules, in order to eliminate any confusion about which
case management conference (CMC) rules should apply, and exempt such cases from what
can be a lengthy process of coordinating complex cases. (Proposed rule 3.2220(c).)

x

Time limits. Allow extensions of time by the court only for good cause. Should the parties
stipulate to extend time, the 270-period will essentially be extended for the length of that
stipulated extension. The rule also provides for sanctions if any party fails to comply with
the time requirements within the rules. (Proposed rule 3.2221.)

3

All statutory references hereafter are to the Public Resources Code unless otherwise indicated.
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x

E-filing and service. Require electronic filing in all courts where it can occur, require that all
service on represented parties must be by electronic means, and provide that such service is
exempted from the two-day extension of time provided in the Code of Civil Procedure.
(Proposed rule 3.2222.)

x

Responsive pleadings. Require that any pleadings filed in response to the petition, including
motions to change venue, be served and filed within 10 days of service of the petition, and
any opposition be filed within 10 days after that. (Proposed rule 3.2224.)

x

Administrative record. Restate the statutory requirement that the administrative record in the
Sacramento arena cases be lodged within 10 days of the filing of the petition (see SB 743, at
§ 21168.6.6(f)(8)) and require the same in environmental leadership cases. (Proposed rule
3.2225.)

x

Case management conference. Require the court to hold a CMC within 30 days of the filing
of the petition. (Proposed rule 3.2226(a).) Require that the parties file a joint CMC statement
addressing various issues and that the court consider them all at the CMC, including:
o Any outstanding issues regarding the administrative record;
o Briefing schedules for any other motions that may need to be addressed before the
hearing on the merits;
o Identification of all issues to be included in the briefing on the merits;
o Page limits for briefs on the merits, including whether each side may file more than one
brief;
o Final briefing schedule, should it be different than as provided in the rules;
o Any potential for settlement discussions; and
o Various other issues, including any the court deems appropriate.
(Proposed rule 3.2226(c)–(d).) The committees invite specific comments on whether there
are issues in addition to those set out in rule 3.2226(c) that should be considered at the CMC.

x

Briefing schedule. Require that, unless otherwise ordered by the court, each side many only
file a single brief on the merits, on the following schedule:
o Petitioner has 25 days after CMC, or 35 days if the early-filing incentive applies;
o Respondent and real parties have 25 days to file an opposition; and
o Petitioner has 10 days to file a reply. (Proposed rule 3.2227(a).)

x

Hearings. Require that the court hold a hearing on the merits within 80 days of the CMC.
(Proposed rule 3.2227(b).) This time frame would result, in cases in which petitioner has
earned extra briefing time through the early-filing incentive, in the hearing occurring within
10 days after the reply brief is due; the hearing would be as long as 20 days after the reply is
due if no incentive applies. The committees invite comment on whether it would be sufficient
for the court to have 5 days after the reply is due to hold the hearing, thus making it possible
to add another 5 days to the incentive for early filing.

5
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x

Judgments. Provide that the court should issue its decision within 30 days of the hearing, and
require that the decision be in writing. The proposed rules also clarify that, because these
cases do not involve trials of questions of fact, they do not fall within the scope of Code of
Civil Procedure section 632 regarding statements of decision. (Proposed rule 3.2228.)

x

Postjudgment motions. Require that postjudgment motions be made on an extremely short
time frame. In all cases governed by the rules, motions to void or correct the judgment under
Code of Civil Procedure 473 would have to be served and filed within 5 days of notice of
entry of judgment—the same time within which any notice of appeal has to be filed under the
proposed appellate rule. (Proposed rule 3.2231(b).)4 In Sacramento arena cases, motions for
new trial and motions to vacate judgment would have to be brought within the same time
frame. (Proposed rule 3.2231(b).) The proposed rules do not shorten the deadline for filing
motions for new trial and for motions to vacate judgment in environmental leadership cases,
because such rules would be inconsistent with statutes providing 15 days in which to file
such motions. (See Code Civ. Proc., §§657 (motion for new trial) and 663 (motion to vacate
judgment).)

Court of Appeal rules

As with the trial court rules, the proposed rules for the Court of Appeal require that actions
covered by SB 743 proceed very swiftly. Among other things, the proposed rules would address
the following:
x

Application. The proposed rules would only govern appeals and writ proceedings in the
Court of Appeal to review a superior court judgment or order in an action or proceeding
governed by the provisions of SB 743. (Proposed rule 8.700(b).) These rules would not
cover:
o Petitions for writs seeking initial review in the Court of Appeal of an EIR or project
approval under CEQA for the Sacramento arena project or leadership projects. Although
the Court of Appeal has concurrent jurisdiction with the superior court in such original
proceedings, the usual practice is to for matters to be reviewed in the superior court first.
o Petitions for review in the Supreme Court. Early versions of SB 743 included provisions
specifying time frames for petitions for review in the California Supreme Court relating
to the Sacramento arena project and leadership projects. These provisions were taken out
of the version of SB 743 that was ultimately enacted. The advisory committees concluded
that this reflected legislative intent that the 270-day time period included in SB 743 was
not intended to cover any potential petition for review process and, thus, no provisions
addressing that process are included in these proposed rules.

4

The environmental leadership cases can be encompassed by the rule shortening time on motions under Code of
Civil Procedure section 473 because those motion are subject to the notice provisions of Code of Civil Procedure
section 1005, which expressly permits exceptions as provided by other laws. (Code. Civ. Proc., § 1005(b).)
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The proposed rules also specify that, except as provided in these special rules for the
Sacramento arena and leadership cases, the general rules on appeals and writ proceedings
govern. (Proposed rules 8.702(a) and 8.703(a).) Given this approach, the advisory
committees would particularly appreciate comments on whether there are additional topics
that should be addressed in the proposed rules rather than be governed by the general
appellate rules.
x

Service and filing. The proposed rules would generally require that all service be by personal
delivery, electronic service, express mail, or other means reasonably calculated to ensure
delivery of the document not later than the close of the business day after the document is
filed or lodged with the court. The rules would also permit the court to order that all
documents be electronically filed and be served electronically on parties that have stipulated
to electronic service. As in the trial court rules, parties represented by counsel would be
deemed to have stipulated to electronic service and the rules would exempt electronic service
under these rules from the two-day extension of time provided in the Code of Civil
Procedure. (Proposed rule 8.701.)

x

Notice of appeal. As part of the attempt to meet the 270-day time period specified by SB 743,
the proposed rules would set an extremely short deadline for filing a notice of appeal. A
notice of appeal would have to be filed within 5, rather than the usual 60, days after the
superior court clerk or a party serves a document entitled “Notice of Entry” of judgment or a
file-stamped copy of the judgment. (Proposed rule 8.702(b).) Note that this is the same time
period for filing postjudgment motions in Sacramento arena cases and, in an environmental
leadership case, the deadline for filing a notice of appeal may be earlier than the deadline for
filing a motion for new trial or a motion to vacate. The committees invite comment on
whether the time for filing the notice of appeal is feasible, including whether the time should
be 5 court days. The committees also invite comment on how best to address the potentially
overlapping deadlines for filing postjudgment motions and notices of appeal in
environmental leadership cases, including by:
o Adding an advisory committee comment referencing the fact that the deadline for filing
notices of appeal may be earlier than the time for some posttrial motions in
environmental leadership cases;
o Extending the time for filing the notice of appeal in environmental leadership cases to
correspond with the deadline for filing motions to vacate or motions for new trial, even
though this will make it even less likely that the court will be able to meet the 270-day
deadline in such cases; or
o Making some other change in the proposed rules.

x

Extensions of time to appeal. Like current rule 8.108(b) and (c), the proposed rules would
extend the time to file a notice of appeal when a new trial motion or motion to vacate a
judgment is timely filed and denied. However, the proposed rule provides for a much shorter
extension of this time period—5, rather than 30, days. (Proposed rule 8.702(c).) The
committees would particularly appreciate comments on whether this rule should also address
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extensions related to motions to reconsider an appealable order, or whether these do not arise
in the types of cases subject to SB 743.
x

Record on appeal. The proposed rules would make several changes to the general rules
relating to records on appeal, including:
o Requiring that parties proceed by appendix in lieu of using a clerk’s transcript;
o Requiring that the appellant’s notice designating the record be filed with the notice of
appeal, which is 10 days earlier than in regular appeals;
o Requiring that, if the appellant wants a record of the oral proceedings, a reporter’s
transcript be used. In regular appeals, appellants have other options, such as an agreed
statement, that can be used instead of a reporter’s transcript;
o Requiring that the reporter’s transcript be prepared within 10 days after the court notifies
the reporter to prepare the transcript, which is 20 days earlier than in regular appeals.
Note that under rule 8.130, the court notifies the reporter to prepare the transcript as soon
as the required deposit or permissible alternative is provided to the court and that deposit
is supposed to accompany the designation. Thus, if the appellant makes the deposit at the
time both the notice of appeal and designation are filed, as required, the reporter’s
transcript should be prepared around 10 to 15 days after the notice of appeal is filed.
o Giving the appellant only 5, rather than 15, days’ notice to cure a default in making the
required deposit for a designated reporter’s transcript. (Proposed rule 8.702(d).)

x

Superior court clerk duties relating to appeals. The proposed rules would require the
superior court clerk to transmit items to the parties and to the reviewing court very quickly—
within twp court days after the notice of appeal is filed—including:
o Sending the register of actions to the parties to assist them preparing appendices; and
o Sending an electronic copy of the administrative record to the Court of Appeal. (Proposed
rule 8.702(e).)

x

Briefs on appeal. The proposed rules would establish a very quick briefing schedule; unless
otherwise ordered by the reviewing court:
o Appellant would be required to serve and file the opening brief within 25 days after the
notice of appeal is served and filed;
o Respondent would be required to file its brief within 25 days after the appellant files its
opening brief; and
o Appellant would be required to file any reply brief within 15 days after respondent files
its brief. (Proposed rule 8.702(f)(2).)
As in the trial court rules, the appellate rules provide that if the parties stipulate to extend the
time to file briefs, the 270-period will be extended for the length of the stipulated extension.
The rule also provides that if a party fails to timely file a brief, they will have only 5 days
from service of notice by the clerk to cure that default or sanctions may be imposed.
(Proposed rule 8.702(f)(4) and (5).)
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In addition, the rules would:
o Require briefs to be electronically filed unless otherwise ordered by the reviewing court
(proposed rule 8.702(f)(1));
o Allow parties to submit briefs that do not contain citations to the reporter’s transcript if it
is not yet available (proposed rule 8.702(f)(3)(B)); and
o Require parties to submit e-brief versions of their briefs within five days after filing the
brief (proposed rule 8.702(f)(3)(C)).
x

Oral argument on appeal. The proposed rules would require that, unless otherwise ordered
by the reviewing court, oral argument would be set within 45 days of the date the last reply
brief is due. This time period is intended to reflect that it is the practice of the reviewing
courts to review the briefs and the record and analyze the issues prior to oral argument.
(Proposed rule 8.702(g).)

x

Writ proceedings. The proposed rules would provide that, in general, the regular rules
relating to writ proceedings in the Court of Appeal would apply in Sacramento arena or
leadership project cases. However, the proposed rules would require that a writ petition be
filed very quickly—within 30 days after service of notice of entry of the superior court
judgment or order being challenged. (Proposed rule 8.703.)

x

Special fee. Public Resources Code section 21183(e), which was enacted in 2011 as part of
AB 900, provides that the applicant for certification of a project as a leadership project
“agrees to pay the costs of the Court of Appeal in hearing and deciding any case, including
payment of the costs for the appointment of a special master if deemed appropriate by the
court, in a form and manner specified by the Judicial Council, as provided in the Rules of
Court adopted by the Judicial Council.” The Judicial Council adopted rule 8.497(i) to
implement that statutory provision. Because the committees are recommending the repeal of
rule 8.497, the provisions relating to this fee would be moved to a new rule in this chapter.
(Proposed rule 8.705.) The proposed new rule also includes references to appeals as well as
writ proceedings, and the sanction of proceeding in the superior court if the fee is not paid
has been deleted.

Alternatives Considered
In light of the statutory provision requiring the council to develop rules providing for resolution
of the subject proceedings within 270 days, the advisory committees considered shorter time
frames for setting the case management conference, for parties’ filing briefs on the merits in the
trial courts and appellate briefs in the Courts of Appeal, for the trial court to make its decision
after the hearing, and for the Courts of Appeal to consider a case before oral argument.
However, the committees concluded that the time frames in the proposed rules are already so
short as to be unrealistic and declined to propose anything shorter. These cases will be, by
definition, about large and complex projects. It would be a disservice to the parties and to the
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public to require any shorter time for the parties to brief the issues or for the courts’ decisionmaking process.
Implementation Requirements, Costs, and Operational Impacts
Implementing the new expedited procedures will generate costs and operational impacts for both
the trial courts and Courts of Appeal in which the proceedings governed by these rules are filed.
While the $100,000 fee for each appeal authorized by statute should offset these additional costs
in the Courts of Appeal, no such fee is authorized in the trial courts.
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Request for Specific Comments
In addition to comments on the proposal as a whole, the advisory are interested in comments on
the following:
x Does the proposal appropriately address the stated purpose?
x The proposed rules provide petitioners who file a court action within 10 days from
issuance of the Notice of Determination with 10 extra days for filing their brief on the
merits. (See rule 3.2227(a).) Should an additional 5 days be added to that incentive, in
order to make it more likely that cases will be filed quickly, but leaving the possibility of
only 5 days between the filing of a reply brief and hearing by the trial court?
x Should the incentive for early filing be referred to in the rule regarding filing and service
(rule 3.2222)?
x Is the case management conference (CMC) set too early under the proposed rules (see
rule 3.2226)? Should another 5 or 10 days be provided to make sure all parties have been
served and can participate in the joint preparation of the CMC statement? If yes, where
else in the process could time be shortened in order to try to meet the goal of resolution of
the action within 270 days?
x Are there issues or items in addition to those set out in rule 3.2226(c) that should be
included in the matters to be considered at the CMC?
x Are there any additional topics that should be addressed in the proposed appellate rules
for Sacramento arena and leadership projects rather than be governed by the general
appellate rules?
x Is the 5-day time period for filing the notice of appeal feasible? Should this time period
be changed to 5 court days or some other period?
x Is there any way to address within these rules the issues that may arise in environmental
leadership cases because the proposed time for filing a notice of appeal comes before the
deadline for filing certain posttrial motions? Should an advisory committee comment be
added referencing this? Should the time for filing the notice of appeal be extended to
correspond with the deadline for filing motions to vacate or motions for new trial?
The advisory committees also seek comments from courts on the following cost and
implementation matter:
x What would the implementation requirements be for courts? For example, training staff
(please identify position and expected hours of training), revising processes and
procedures (please describe), changing docket codes in case management systems, or
modifying case management systems.
x What costs will the trial courts incur in implementing the underlying statutes and these
rules?
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Attachments and Links
1. Proposed trial court rules, at pages 13–24.
2. Proposed appellate court rules, at pages 25–37
3. SB 743 may be viewed at
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB743&search_ke
ywords=
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Rule 3.1365 of the California Rules of Court would be renumbered as rule 3.2205 and a new rule
3.1365 would be adopted; rules 3.1366–3.1368 would be amended and renumbered as rules
3.2206–3.2208; rules 3.2200, 3.2220–3.2231, 3.2235–3.2237, 8.700–8.703, and 8.705 would be
adopted; rule 8.104 would be amended; and rule 8.497 would be repealed, effective July 1, 2014,
to read:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

Title 3. Civil Rules
Division 11. Law and Motion
Chapter 8 7. Other Civil Petitions
Rule 3.1365. Petitions Under the California Environmental Quality Act
Rules for petitions for relief under the California Environmental Quality Act have been
renumbered and moved to Division 22 of these rules, beginning with rule 3.2200.
Advisory Committee Comment
Former rule 3.1365 on the form and format of administrative record lodged in a CEQA proceeding has
been renumbered as rule 3.2205.

Division 22. Petitions Under the California Environmental Quality Act
Chapter 1. General Provisions

Rule 3.2200. Application
Except as otherwise provided in chapter 2 for actions under Public Resources Code sections
21168.6.6 and 21178–21189.3, the rules in this chapter apply to all actions under the California
Environmental Quality Act (CEQA) as set forth in Division 13 of the Public Resources Code.

Rule 3.1365 3.2205. Form and format of administrative record lodged in a CEQA
proceeding
****

Rule 3.1366 3.2206. Lodging and service
The party preparing the administrative record must lodge it with the court and serve it on each
party. A record in electronic format must comply with rule 3.13672207. A record in paper format
must comply with rule 3.13682208. If the party preparing the administrative record elects, is
required by law, or is ordered to prepare an electronic version of the record, (1) a court may
require the party to lodge one copy of the record in paper format, and (2) a party may request the
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record in paper format and pay the reasonable cost or show good cause for a court order
requiring the party preparing the administrative record to serve the requesting party with one
copy of the record in paper format.

Rule 3.1367 3.2207. Electronic format
(a)

Requirements
The electronic version of the administrative record lodged in the court in a proceeding
brought under the California Environmental Quality Act must be:
(1)

In compliance with rule 3.13652205;

(2)

Created in portable document format (PDF) or other format for which the software
for creating and reading documents is in the public domain or generally available at a
reasonable cost;

(3)

Divided into a series of electronic files and include electronic bookmarks that
identify each part of the record and clearly state the volume and page numbers
contained in each part of the record;

(4)

Contained on a CD-ROM, DVD, or other medium in a manner that cannot be
altered; and

(5)

Capable of full text searching.

The electronic version of the index required under rule 3.13652205(b) may include
hyperlinks to the indexed documents.
(b)

Documents not included
Unless otherwise required by law, any document that is part of the administrative record
and for which it is not feasible to create an electronic version may be provided in paper
format only. Not feasible means that it would be reduced in size or otherwise altered to
such an extent that it would not be easily readable.

Rule 3.1368 3.2208. Paper format
****
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Chapter 2. California Environmental Quality Act Proceedings under Public Resources
Code sections 21168.6.6 and 21178–21189.3
Article 1. General Provisions
Rule 3.2220. Definitions and application
(a)

Definitions

As used in this chapter:

(b)

(1)

An “environmental leadership development project” or “leadership project” means a
project certified by the Governor under Public Resources Code sections 21182–
21184.

(2)

The “Sacramento entertainment and sports center project” or “Sacramento arena
project” means an entertainment and sports center project as defined by Public
Resources Code section 21168.6.6, for which the proponent provided notice of
election to proceed under that statute described in section 21168.6.6(j)(1).

Proceedings governed
The rules in this chapter govern actions or proceedings brought to attack, review, set aside,
void, or annul the certification of the environmental impact report or the grant of any
project approvals for the Sacramento arena project or an environmental leadership
development project. Except as otherwise provided in Public Resources Code sections
21168.6.6 and 21178–21189.3 and these rules, the provisions of the Public Resources Code
and the CEQA Guidelines adopted by the Natural Resources Agency (Cal. Code Regs., tit.
14, § 15000 et seq.) governing judicial actions or proceedings to attack, review, set aside,
void, or annul acts or decisions of a public agency on the grounds of noncompliance with
the California Environmental Quality Act and the rules of court generally apply in
proceedings governed by these rules.

(c)

Complex case rules
Any action or proceeding governed by these rules is exempted from the rules regarding
complex cases.

Rule 3.2221. Time
(a)

Extensions of time
The court may order extensions of time only for good cause and in order to promote the
interests of justice.
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(b)

Extensions of time by parties
If the parties stipulate to extend the time for performing any acts in actions governed by
these rules, they are deemed to have agreed that the time for resolving the action may be
extended beyond 270 days by the number of days by which the performance of the act has
been stipulated to be extended, and to that extent to have waived any objection to
noncompliance with the deadlines for completing review stated in Public Resources Code
sections 21168.6.6(c)–(d) and 21185. Any such stipulation must be approved by the court.

(c)

Sanctions for failure to comply with rules
If a party fails to comply with any time requirements provided in these rules or ordered by
the court, the court may issue an order to show cause why one of the following sanctions
should not be imposed:
(A)

Reduction of time otherwise permitted under these rules for the performance of other
acts by that party;

(B)

If failure to comply is by petitioner or plaintiff, dismissal of the petition;

(C)

If the failure to comply is by respondent or a real party in interest, removal of the
action from the expedited procedures provided under Public Resources Code
sections 21168.6.6(c)–(d) and 21185 and these rules; or

(D)

Any other sanction that the court finds appropriate.

Rule 3.2222. Filing and service
(a)

Electronic filing
All pleadings and other documents filed in actions or proceedings governed by this chapter
must be filed electronically unless the action or proceeding is in a court that does not
provide for electronic filing of documents.

(b)

Service
Other than the petition, which must be served personally, all documents that the rules in
this chapter require be served on the parties must be served personally or electronically.
All parties represented by counsel are deemed to have agreed to accept electronic service.
All self-represented parties may agree to such service.

16

Letter 17

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45

(c)

Service of petition in action regarding Sacramento arena project
Service of the petition or complaint in an action governed by these rules and relating to a
Sacramento arena project must be made according to the rules in article 2.

(d)

Service of petition in action regarding environmental leadership project
If the petition or complaint in an action governed by these rules and relating to an
environmental leadership project is not personally served on any respondent public agency,
any real party in interest, and the Attorney General within two court days following filing
of the petition, the time for filing petitioner’s briefs on the merits in rule 3.2227(a) and rule
8.702(e), will be decreased by one day for every additional two court days in which service
is not completed unless otherwise ordered by the court for good cause shown.

(e)

Exemption from extension of time
The extension of time provided in Code of Civil Procedure section 1010.6 for service
completed by electronic means does not apply to any service in actions governed by these
rules.

Rule 3.2223. Petition
In addition to any other applicable requirements, the petition must:
(1)

On the first page, directly below the case number, indicate that the matter is either a
“Sacramento Arena CEQA Challenge” or an “Environmental Leadership CEQA
Challenge”;

(2)

State that either:
(A)

The proponent of the project at issue provided notice to the lead agency that it
was proceeding under Public Resources Code section 21168.6.6 and is subject
to this rule; or

(B)

That the project at issue was certified by the Governor as a leadership project
under Public Resources Code sections 21182–21184 and is subject to this rule;

(3)

If a leadership project, provide notice that the person or entity that applied for
certification of the project as a leadership project must, if the matter goes to the
Court of Appeal, make the payments required by Public Resources Code section
21186(h); and

(4)

Be verified.
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Rule 3.2224. Response to petition
(a)

Responsive pleadings
(1)

(2)

(b)

The respondent and any real party in interest, within 10 days after service of the
petition or complaint on that party or within the time ordered by the court, must
serve and file:
(A)

Any answer to the petition;

(B)

Any motion challenging the sufficiency of the petition, including any motion
to dismiss the petition;

(3)

Any other response to the petition; or

(4)

Any motion to change venue.

Any such answer, motion, or other response from the same party must be filed
concurrently.

Opposition
Any opposition or other response to a motion challenging the sufficiency of the petition or
to change venue must be served and filed within 10 days after the motion is served.

Rule 3.2225. Administrative record
(a)

Lodging and service
Within 10 days after the petition is served on the lead public agency, that agency must
lodge the certified final administrative record in electronic form with the court and serve
notice on the petitioner and real party in interest that the record has been lodged with the
court. Within that same time, the agency must serve a copy of the administrative record in
electronic form on any petitioner and real party in interest who has not already been
provided a copy.

(b)

Paper copy of record
Upon request and payment of the reasonable cost of preparation, or upon order of the court
for good cause shown, the lead agency must provide a party with the record in paper
format.
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(c)

Motions regarding the record
Unless otherwise ordered by the court:
(1)

Any request to augment or otherwise change the contents of the administrative
record must be made by motion served and filed no later than the filing of that
party’s initial brief.

(2)

Any opposition or other response to the motion must be served and filed within 10
days after the motion is filed.

(3)

Any motion regarding the record will be heard at the time of the hearing on the
merits of the petition unless the court orders otherwise.

Rule 3.2226. Initial case management conference
(a)

Timing of conference
The court should hold an initial case management conference within 30 days of the filing
of the petition or complaint.

(b)

Notice
The petitioner must provide notice of the case management conference to the respondent,
the real party in interest, and any responsible agency or party to the action that has been
served prior to the case management conference within one court day of receiving notice
from the court or at time of service of the petition or complaint, whichever is later.

(c)

Subjects for consideration
At the conference, the court should consider the following:
(1)

Whether all parties named in the petition or complaint have been served;

(2)

Whether a list of responsible agencies has been provided and notice provided to
each;

(3)

Whether all responsive pleadings have been filed and, if not, when they must be
filed, and whether any hearing is required to address them;

(4)

Whether severance, bifurcation, or consolidation with other actions is desirable and,
if so, a relevant briefing schedule;

(5)

Whether to appoint liaison or lead counsel, and either set a briefing schedule on this
issue or actually appoint counsel;
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(6)

Whether the administrative record has been certified and served on all parties,
whether there are any issues with it, and whether the court wants to receive a paper
copy;

(7)

Whether the parties anticipate any motions prior to the hearing on the merits,
concerning discovery, injunctions, or other matters, and, if so, a briefing schedule for
these motions;

(8)

What issues the parties intend to raise in their briefs on the merits and whether any
limitation of issues to be briefed and argued is appropriate;

(9)

Whether a schedule for briefs on the merits different from the schedule provided in
these rules is appropriate;

(10) Whether the submission of joint briefs on the merits is appropriate and the page
limitations, whether aggregate or per brief;
(11) When the hearing on the merits of the petition will be held and the amount of time it
will require;
(12) The potential for settlement and whether a schedule for settlement conferences or
alternative dispute resolution should be set;
(13) Any stipulations between the parties;
(14) Whether a further case management conference should be set; and
(15) Any other matters that the court finds appropriate or that should be addressed in the
court’s case management order.
(d)

Joint case management conference statements
At least three court days before the case management conference, the petitioner and all
parties that have been served with the petition must serve and file a joint case management
conference statement that address the issues identified in (c) and any other pertinent issues.

(e)

Preparation for the conference
At the conference, lead counsel for each party and each self-represented party must appear
by telephone or personally, must be familiar with the case, and must be prepared to discuss
and commit to the party’s position on the issues listed in (c).
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Rule 3.2227. Briefing and hearing
(a)

Briefing schedule
Unless otherwise ordered by the court:

(b)

(1)

The petitioner must serve and file its brief within 25 days after the case management
conference, unless petitioner served and filed the petition within 10 days of the
public agency’s issuance of its Notice of Determination, in which case the petitioner
must file and serve its brief within 35 days after the case management conference.

(2)

Within 25 days after the petitioner’s brief is filed, the respondent public agency
must—and any real party in interest may—serve and file a respondent’s brief.
Respondents and real parties must file a single joint brief unless otherwise ordered
by the court.

(3)

Within 5 days after the respondent’s brief is filed, the parties must jointly file an
appendix of excerpts that contains the documents or pertinent excerpts of the
documents cited in the parties’ briefs.

(4)

Within 10 days after the respondent’s brief is filed, the petitioner may serve and file
a reply brief.

Hearing
(1)

The hearing should be held within 80 days of the case management conference,
extended by the number of days to which the parties have stipulated to extend the
briefing schedule.

(2)

If the court has, within 90 days of the filing of the petition or complaint, set a hearing
date, the provision in Public Resources Code section 21167.4 that petitioner request
a hearing date within 90 days is deemed to have been met and no further request is
required.

Rule 3.2228. Judgment
The court should issue its decision and final order, writ, or judgment within 30 days of the
completion of the hearing in the action. The court must include a written statement of the factual
and legal basis for its decision. Code of Civil Procedure section 632 does not apply to actions
governed by the rules in this division.

Rule 3.2229. Notice of settlement
The petitioner or plaintiff must immediately notify the court if the case is settled.
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Rule 3.2230. Settlement procedures and statement of issues
In cases governed by the rules in this chapter, unless otherwise ordered by the court, the
procedures described in Public Resources Code section 21167.8, including the filing of a
statement of issues, are deemed to have been met by the parties addressing the potential for
settlement and narrowing of issues within the case management conference statement and
discussing those points as part of the case management conference.
Rule 3.2231. Postjudgment motions
(a)

Exemption from statutory provisions
In any actions governed by the rules in this article, any postjudgment motion except for a
motion for attorney’s fees and costs is governed by this rule. Such motions are exempt
from the timing requirements otherwise applicable to postjudgment motions under Code of
Civil Procedure section 1005. Motions in Sacramento arena cases are also exempt from the
timing and procedural requirements of Code of Civil Procedure sections 659 and 663.

(b)

Time for postjudgment motions
(1)

Time for motions under Code of Civil Procedure section 473
Moving party must serve and file any motion before the earlier of:

(2)

(A)

Five days after the court clerk’s mailing to the moving party a document
entitled “Notice of Entry” of judgment or a file-stamped copy of the judgment,
showing the date either was served; or

(B)

Five days after the moving party is served by any party with a written notice of
judgment or a file-stamped copy of the judgment, accompanied by a proof of
service.

Time for motions for new trial or motions to vacate judgment
Moving party in Sacramento arena cases must serve and file motion before the
earlier of:
(A)

Five days after the court clerk’s mailing to the moving party a document
entitled “Notice of Entry” of judgment or a file-stamped copy of the judgment,
showing the date either was served; or

(B)

Five days after the moving party is served by any party with a written notice of
judgment or a file-stamped copy of the judgment, accompanied by a proof of
service.
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(c)

Memorandum of points and authorities
A memorandum in support of a postjudgment motion may be no longer than 15 pages.

(d)

Opposition to motion
Any opposition to the motion must be served and filed within five days of service of the
moving papers and may be no longer than 15 pages.

(e)

Reply
Any reply brief must be served and filed within two court days of service of the opposition
papers and may be no longer than five pages.

(f)

Hearing and decision
The court may set a hearing on the motion at its discretion. The court should issue its
decision on the motion within 15 days of the filing of the motion.

Article 2. CEQA Challenges to Approval of Sacramento Arena Project
Rule 3.2235. Application
This article governs any action or proceeding brought to attack, review, set aside, void, or annul
the certification of the environmental impact report or any project approvals for the Sacramento
arena project.
Rule 3.2236. Service of petition
(a)

Respondent
Unless the respondent public agency has agreed to accept service of summons
electronically, the petitioner or plaintiff must personally serve the petition or complaint on
the respondent public agency within one court day after the date of filing.

(b)

Real parties in interest
The petitioner or plaintiff must serve the petition or complaint on any real party in interest
named in the pleading within three court days after the date of filing.

(c)

Attorney General
The petitioner or plaintiff must serve the petition or complaint on the Attorney General
within one court day after the date of filing.
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(d)

Responsible agencies
The petitioner or plaintiff must serve the petition or complaint on any responsible agencies
or public agencies with jurisdiction over a natural resource affected by the project within
two court days of receipt of a list of such agencies from respondent lead public agency.

(e)

Proof of service
The petitioner or plaintiff must file proof of service on each respondent, real party in
interest, or agency within one court day of completion of service.

Rule 3.2237. List of responsible agencies
Respondent public agency must provide the petitioner or plaintiff, not later than three court days
following service of the petition or complaint on the public agency, with a list of responsible
agencies and any public agency having jurisdiction over a natural resource affected by the
project.

Title 8. Appellate Rules
Division 1. Rules Relating to the Supreme Court and Courts of Appeal
Chapter 2. Civil Appeals
Article 1. Taking the Appeal
Rule 8.104. Time to appeal
(a)

Normal time
(1)

Unless a statute, or rule 8.108, or rule 8.702 provides otherwise, a notice of appeal
must be filed on or before the earliest of:
(A)

60 days after the superior court clerk serves on the party filing the notice of
appeal a document entitled “Notice of Entry” of judgment or a file-stamped
copy of the judgment, showing the date either was served;

(B)

60 days after the party filing the notice of appeal serves or is served by a party
with a document entitled “Notice of Entry” of judgment or a file-stamped copy
of the judgment, accompanied by proof of service; or

(C)

180 days after entry of judgment.

(2) – (3) * * *
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(b)–(e) * * *

Chapter 8. Miscellaneous Writs
Rule 8.497. Review of California Environmental Quality Act cases under Public Resources
Code sections 21178–21189.3
(a)

(b)

Application
(1)

This rule governs actions or proceedings in the Court of Appeal alleging that a public
agency has approved or is undertaking an environmental leadership development
project in violation of the California Environmental Quality Act. As used in this rule,
an “environmental leadership development project” or “leadership project” means a
project certified by the Governor under Public Resources Code sections 21182–
21184.

(2)

Except as otherwise provided in Public Resources Code sections 21178–21189.3 and
this rule, the provisions of the Public Resources Code and the CEQA Guidelines
adopted by the Natural Resources Agency (Cal. Code Regs., tit. 14, § 15000 et seq.)
governing judicial actions or proceedings to attack, review, set aside, void, or annul
acts or decisions of a public agency on the grounds of noncompliance with the
California Environmental Quality Act apply in proceedings governed by this rule.

Service
Except as otherwise provided by law, all documents that this rule requires be served on the
parties must be served by personal delivery, electronic service, express mail, or other
means consistent with Code of Civil Procedure sections 1010, 1011, 1012, and 1013 and
reasonably calculated to ensure delivery of the document to the parties not later than the
close of the business day after the document is filed or lodged with the court.

(c)

Petition
(1)

Service and filing
A person alleging that a public agency has approved or is undertaking a leadership
project in violation of the California Environmental Quality Act must serve and file a
petition for a writ of mandate in the Court of Appeal with geographic jurisdiction
over the project.

(2)

Form and contents
In addition to any other applicable requirements, the petition must:
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(d)

(A)

State that the project at issue was certified by the Governor as a leadership
project under Public Resources Code sections 21182–21184 and is subject to
this rule;

(B)

Provide notice that the person or entity that applied for certification of the
project as a leadership project must make the payments required by (h);

(C)

Include any other claims required to be concurrently filed by the petitioner
under Public Resources Code section 21185; and

(D)

Be verified.

Administrative record
(1)

Lodging and service
Within 10 days after the petition is served on the lead public agency, that agency
must lodge the certified final administrative record with the Court of Appeal and
serve on the parties a copy of the certified final administrative record and notice that
the record has been lodged with the court.

(2)

(3)

Form and contents
(A)

Unless otherwise ordered by the Court of Appeal, the lead agency must lodge
with the court one copy of the record in electronic format and one copy in
paper format and serve on each party one copy of the record in electronic
format. The record in electronic format must comply with rules 3.1365 and
3.1367. The record in paper format must comply with rules 3.1365 and 3.1368.

(B)

A party may request the record in paper format and pay the reasonable cost or
show good cause for a court order requiring the lead agency to serve the
requesting party with one copy of the record in paper format.

(C)

The record must include all of the materials specified in Public Resources
Code section 21167.6.

Motions regarding the record
(A)

Any request to augment or otherwise change the contents of the administrative
record must be made by motion in the Court of Appeal. The motion must be
served and filed within 25 days after the record is served.

(B)

Any opposition or other response to the motion must be served and filed within
10 days after the motion is filed.
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(C)

(e)

The Court of Appeal may appoint a special master to hear and decide any
motion regarding the record. The order appointing the special master may
specify the time within which the special master is required to file a decision.

Notice of settlement
The petitioner must immediately notify the court if the case is settled.

(f)

(g)

Response to petition
(1)

Within 25 days after service of the administrative record or within the time ordered
by the court, the respondent and any real party in interest must serve and file any
answer to the petition; any motion challenging the sufficiency of the petition,
including any motion to dismiss the petition; and any other response to the petition.
Any such answer, motion, or other response from the same party must be filed
concurrently.

(2)

Any opposition or other response to a motion challenging the sufficiency of the
petition must be served and filed within 10 days after the motion is filed.

Briefs
(1)

Service and filing
Unless otherwise ordered by the court:

(2)

(A)

The petitioner must serve and file its brief within 40 days after the
administrative record is served.

(B)

Within 30 days after the petitioner’s brief is filed, the respondent public agency
must—and any real party in interest may—serve and file a respondent’s brief.

(C)

Within 20 days after the respondent’s brief is filed, the petitioner may serve
and file a reply brief.

Form and contents
The briefs must comply as nearly as possible with rule 8.204.

(h)

Certificate of Interested Entities or Persons
(1)

Each party other than a public agency must comply with the requirements of rule
8.208 concerning serving and filing a Certificate of Interested Entities or Persons.

(2)

The petitioner’s certificate must be included in the petition. Other parties must
include their certificate in their brief, or if the party files an answer or other response
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to the petition, a motion, an application, or an opposition to a motion or application
in the Court of Appeal before filing its brief, the party must serve and file its
certificate at the time it files the first answer, response, motion, application, or
opposition. The certificate must appear after the cover and before any tables.
(3)

(4)

(i)

(A)

If the party is the petitioner, the court will strike the petition; or

(B)

If the party is the real party in interest, the court will strike the document.

If the party fails to comply with the notice under (3), the court may impose the
sanctions specified in the notice.

Court costs
(1)

(2)

(j)

If a party fails to file a certificate as required under (1) and (2), the clerk must notify
the party by mail that the party must file the certificate within 10 days after the
clerk’s notice is mailed and that failure to comply will result in one of the following
sanctions:

In fulfillment of the provision in Public Resources Code section 21183 regarding
payment of the Court of Appeal’s costs:
(A)

Within 10 days after service of the petition on the real party in interest, the
person who applied for certification of the project as a leadership project must
pay a fee of $100,000 to the Court of Appeal.

(B)

If the Court of Appeal incurs any of the following costs, the person who
applied for certification of the project as a leadership project must also pay,
within 10 days of being ordered by the court, the following costs or estimated
costs:
(i)

The costs of any special master appointed by the Court of Appeal in the
case; and

(ii)

The costs of any contract personnel retained by the Court of Appeal to
work on the case.

If the fee or costs under (1) are not timely paid, the Court of Appeal may transfer the
case to the superior court with geographic jurisdiction over the project, and the case
will proceed under the procedures applicable to projects that have not been certified
as leadership projects.

Extensions of time
The court may order extensions of time only for good cause and in order to promote the
interests of justice.
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Advisory Committee Comment
Subdivision (b). This provision does not apply to service of the petition on the respondent public agency
or real party in interest because the method of service on these parties is set by Public Resources Code
sections 21167.6 and 21167.6.5.
Subdivision (c). Under this provision, a proceeding in the Court of Appeal is initiated by serving and
filing a petition for a writ of mandate as provided in rule 8.25, not by filing a complaint and serving a
summons and the complaint.
Subdivision (d)(3)(C). Public Resources Code section 21185 provides that the court may appoint a
master to assist the court in managing and processing cases subject to this rule. Appointment of a special
master to hear and decide motions regarding the record is just one example of when a court might make
such an appointment.
Subdivision (f). A party other than the petitioner who files an answer, motion, or other response to a
petition under (e) may be required to pay a filing fee under Government Code section 68926 if the
answer, motion, or other response is the first document filed in the proceeding in the reviewing court by
that party. See rule 8.25(c).
Subdivision (g). On application of the parties or on its own motion, the court may set different briefing
periods. For example, if a motion to augment or otherwise modify the contents of the record is filed, the
court might order that petitioner’s brief be filed within a specified time after that motion is decided.

Chapter 11. Review of California Environmental Quality Act cases under Public Resources
Code sections 21168.6.6 and 21178–21189.3
Rule 8.700. Definitions and application
(a)

Definitions
As used in this chapter:

(b)

(1)

An “environmental leadership development project” or “leadership project” means a
project certified by the Governor under Public Resources Code sections 21182–
21184.

(2)

The “Sacramento entertainment and sports center project” or “Sacramento arena
project” means the entertainment and sports center project as defined by Public
Resources Code section 21168.6.6, for which the proponent provided notice of
election to proceed under that statute as described in section 21168.6.6(j)(1).

Proceedings governed
The rules in this chapter govern appeals and writ proceedings in the Court of Appeal to
review a superior court judgment or order in an action or proceeding brought to attack,
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review, set aside, void, or annul the certification of the environmental impact report or the
granting of any project approvals for an environmental leadership development project or
the Sacramento arena project.

Rule 8.701. Filing and service
(a)

Service
Except when the court orders otherwise under (b) or as otherwise provided by law, all
documents that the rules in this chapter require be served on the parties must be served by
personal delivery, electronic service, express mail, or other means consistent with Code
of Civil Procedure sections 1010, 1011, 1012, and 1013 and reasonably calculated to
ensure delivery of the document to the parties not later than the close of the business day
after the document is filed or lodged with the court.

(b)

Electronic filing and service
Notwithstanding rules 8.71(a) and 8.73, the court may order that:

(c)

(1)

All documents be filed electronically;

(2)

All documents be served electronically on parties who have stipulated to electronic
service. All parties represented by counsel are deemed to have stipulated to
electronic service. All self-represented parties may so stipulate.

Exemption from extension of time
The extension of time provided in Code of Civil Procedure section 1010.6 for service
completed by electronic means does not apply to any service in actions governed by these
rules.

Rule 8.702. Appeals
(a)

Application of general rules for civil appeals
Except as otherwise provided by the rules in this chapter, rules 8.100–8.278, relating to
civil appeals, apply to appeals under this chapter.

(b)

Notice of appeal
(1)

Time to appeal
The notice of appeal must be served and filed on or before the earlier of:
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(2)

(A)

Five days after the superior court clerk serves on the party filing the notice of
appeal a document entitled “Notice of Entry” of judgment or a file-stamped
copy of the judgment, showing the date either was served; or

(B)

Five days after the party filing the notice of appeal serves or is served by a
party with a document entitled “Notice of Entry” of judgment or a filestamped copy of the judgment, accompanied by proof of service.

Contents of notice of appeal
The notice of appeal must:

(c)

(A)

State that the superior court judgment or order being appealed is governed by
the rules in this chapter;

(B)

Indicate whether the judgment or order pertains to the Sacramento arena
project or a leadership project; and

(C)

If the judgment or order being appealed pertains to a leadership project,
provide notice that the person or entity that applied for certification of the
project as a leadership project must make the payments required by rule
8.705.

Extending the time to appeal
(1)

Motion for new trial
If any party serves and files a valid notice of intention to move for a new trial or,
under rule 3.2237, a valid motion for a new trial and that motion is denied, the time
to appeal from the judgment is extended for all parties until the earlier of:

(2)

(A)

Five days after the superior court clerk or a party serves an order denying the
motion or a notice of entry of that order; or

(B)

Five days after denial of the motion by operation of law.

Motion to vacate judgment
If, within the time prescribed by subdivision (b) to appeal from the judgment, any
party serves and files a valid notice of intention to move—or a valid motion—to
vacate the judgment and that motion is denied, the time to appeal from the judgment
is extended for all parties until five days after the superior court clerk or a party
serves an order denying the motion or a notice of entry of that order.

31

Letter 17

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46

(d)

Record on appeal
(1)

Record of written documents
The record of the written documents from the superior court proceedings other than
the administrative record must be in the form of a joint appendix or separate
appellant’s and respondent’s appendices under rule 8.124.

(2)

Record of the oral proceedings
(A)

The appellant must serve and file with its notice of appeal a notice
designating the record under rule 8.121 specifying whether the appellant
elects to proceed with or without a record of the oral proceedings in the trial
court. If the appellant elects to proceed with a record of the oral proceedings
in the trial court, the notice must designate a reporter’s transcript.

(B)

Any party that submits a copy of a Transcript Reimbursement Fund
application in lieu of a deposit under rule 8.130(b)(3) must serve all other
parties with notice of this submission when the party serves its notice of
designation of the record. Within five days after service of this notice, any
other party may submit to the trial court the required deposit for the
reporter’s transcript under rule 8.130(b)(1), the reporter’s written waiver of
the deposit under rule 8.130(b)(3)(A), or a certified transcript of all of the
proceedings designated by the party under rule 8.130(b)(3)(C).

(C)

Within 10 days after the superior court notifies the court reporter to prepare
the transcript under rule 8.130(d)(2), the reporter must prepare and certify an
original of the transcript and file the original and required number of copies
in superior court.

(D)

If the appellant does not present its notice of designation as required under
(A) or if any designating party does not submit the required deposit for the
reporter’s transcript under rule 8.130(b)(1) or a permissible substitute under
rule 8.130(b)(3) with its notice of designation or otherwise fails to timely do
another act required to procure the record, the superior court clerk must serve
the defaulting party with a notice indicating that the party must do the
required act within two court days of service of the clerk’s notice or the court
may impose one of the following sanctions:
(i)

If the defaulting party is the appellant, the court may dismiss the
appeal; or

(ii)

If the defaulting party is the respondent, the court may proceed with
the appeal on the record designated by the appellant.
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(e)

Superior court clerk duties
Within two court days following the filing of a notice of appeal under this rule, the
superior court clerk must:
(1)

(2)

(f)

Serve the following on each party:
(A)

Notification of the filing of the notice of appeal; and

(B)

A copy of the register of actions, if any.

Transmit the following to the reviewing court clerk:
(A)

A copy of the notice of appeal;

(B)

A copy of the appellant’s notice designating the record; and

(C)

An electronic copy of the administrative record.

Briefing
(1)

Electronic filing
Unless otherwise ordered by the reviewing court, all briefs must be electronically
filed.

(2)

Time to serve and file briefs
Unless otherwise ordered by the reviewing court:

(3)

(A)

An appellant must serve and file its opening brief within 25 days after the
notice of appeal is served and filed.

(B)

A respondent must serve and file its brief within 25 days after the appellant
files its opening brief.

(C)

An appellant must serve and file its reply brief, if any, within 15 days after
the respondent files its brief.

Contents and form of briefs
(A)

The briefs must comply as nearly as possible with rule 8.204.

(B)

If a designated reporter’s transcript has not been filed at least 5 days before
the date by which a brief must be filed, an initial version of the brief may be
served and filed in which references to a matter in the reporter’s transcript are
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not supported by a citation to the volume and page number of the reporter’s
transcript where the matter appears. Within 10 days after the reporter’s
transcript is filed, a revised version of the brief must be served and filed in
which all references to a matter in the reporter’s transcript must be supported
by a citation to the volume and page number of the reporter’s transcript
where the matter appears.
(C)

(4)

Unless otherwise ordered by the court, within 5 days after filing its brief, each
party must submit an electronic version of the brief that contains hyperlinks to
material cited in the brief, including electronically searchable copies of the
record on appeal, cited decisions, and the parties’ other briefs. Such briefs
must comply with any local requirements of the reviewing court relating to
e-briefs.

Extensions of time to file briefs
If the parties stipulate to extend the time to file a brief under rule 8.212(a), they are
deemed to have agreed that the time for resolving the action may be extended
beyond 270 days by the number of days by which the parties stipulated to extend
the time for filing the brief and, to that extent, to have waived any objection to
noncompliance with the deadlines for completing review stated in Public Resources
Code sections 21168.6.6(c)–(d) and 21185 for the duration of the stipulated
extension.

(5)

Failure to file brief
If a party fails to timely file an appellant’s opening brief or a respondent’s brief, the
reviewing court clerk must serve the party with a notice indicating that if the
required brief is not filed within two court days of service of the clerk’s notice, the
court may impose one of the following sanctions:
(A) If the brief is an appellant’s opening brief, the court may dismiss the appeal;
(B) If the brief is a respondent’s brief, the court may decide the appeal on the
record, the opening brief, and any oral argument by the appellant; or
(C) Any other sanction that the court finds appropriate.

(g)

Oral argument
Unless otherwise ordered by the reviewing court, oral argument will be held within 45
days after the last reply brief is filed. The reviewing court clerk must send a notice of the
time and place of oral argument to all parties at least 15 days before the argument date.
The presiding justice may shorten the notice period for good cause; in that event, the clerk
must immediately notify the parties by telephone or other expeditious method.
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Rule 8.703. Writ proceedings
(a)

Application of general rules for writ proceedings
Except as otherwise provided by the rules in this chapter, rules 8.485–8.493, relating to
writs of mandate, certiorari, and prohibition in the Supreme Court and Court of Appeal,
apply to writ proceedings under this chapter.

(b)

Petition
(1)

Time for filing petition
A petition for a writ challenging a superior court judgment or order governed by the
rules in this chapter must be must be served and filed on or before the earliest of:

(2)

(A)

Thirty days after the superior court clerk serves on the party filing the
petition a document entitled “Notice of Entry” of judgment or order, or a
file-stamped copy of the judgment or order, showing the date either was
served; or

(B)

Thirty days after the party filing the petition serves or is served by a party
with a document entitled “Notice of Entry” of judgment or order, or a filestamped copy of the judgment or order, accompanied by proof of service.

Contents of petition

In addition to any other applicable requirements, the petition must:
(A)

State that the superior court judgment or order being challenged is governed
by the rules in this chapter;

(B)

Indicate whether the judgment or order pertains to the Sacramento arena
project or a leadership project; and

(C)

If the judgment or order pertains to a leadership project, provide notice that
the person or entity that applied for certification of the project as a leadership
project must make the payments required by 8.705.

Rule 8.705. Court of Appeal costs in leadership projects
In fulfillment of the provision in Public Resources Code section 21183 regarding payment of the
Court of Appeal’s costs with respect to cases concerning leadership projects:
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(1)

Within 10 days after service of the notice of appeal or petition in a case concerning a
leadership project, the person who applied for certification of the project as a leadership
project must pay a fee of $100,000 to the Court of Appeal.

(2)

If the Court of Appeal incurs any of the following costs, the person who applied for
certification of the project as a leadership project must also pay, within 10 days of being
ordered by the court, the following costs or estimated costs:

(3)

(A)

The costs of any special master appointed by the Court of Appeal in the case; and

(B)

The costs of any contract personnel retained by the Court of Appeal to work on the
case.

If the party fails to timely pay the fee or costs specified in this rule, the court may impose
sanctions that the court finds appropriate after notifying the party and providing the party
with an opportunity to pay the required fee or costs.
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not supported by a citation to the volume and page number of the reporter’s
transcript where the matter appears. Within 10 days after the reporter’s
transcript is filed, a revised version of the brief must be served and filed in
which all references to a matter in the reporter’s transcript must be supported
by a citation to the volume and page number of the reporter’s transcript
where the matter appears.
(C)

(4)

Unless otherwise ordered by the court, within 5 days after filing its brief, each
party must submit an electronic version of the brief that contains hyperlinks to
material cited in the brief, including electronically searchable copies of the
record on appeal, cited decisions, and the parties’ other briefs. Such briefs
must comply with any local requirements of the reviewing court relating to
e-briefs.

Extensions of time to file briefs
If the parties stipulate to extend the time to file a brief under rule 8.212(a), they are
deemed to have agreed that the time for resolving the action may be extended
beyond 270 days by the number of days by which the parties stipulated to extend
the time for filing the brief and, to that extent, to have waived any objection to
noncompliance with the deadlines for completing review stated in Public Resources
Code sections 21168.6.6(c)–(d) and 21185 for the duration of the stipulated
extension.

(5)

Failure to file brief
If a party fails to timely file an appellant’s opening brief or a respondent’s brief, the
reviewing court clerk must serve the party with a notice indicating that if the
required brief is not filed within two court days of service of the clerk’s notice, the
court may impose one of the following sanctions:
(A) If the brief is an appellant’s opening brief, the court may dismiss the appeal;
(B) If the brief is a respondent’s brief, the court may decide the appeal on the
record, the opening brief, and any oral argument by the appellant; or
(C) Any other sanction that the court finds appropriate.

(g)

Oral argument
Unless otherwise ordered by the reviewing court, oral argument will be held within 45
days after the last reply brief is filed. The reviewing court clerk must send a notice of the
time and place of oral argument to all parties at least 15 days before the argument date.
The presiding justice may shorten the notice period for good cause; in that event, the clerk
must immediately notify the parties by telephone or other expeditious method.
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Rule 8.703. Writ proceedings
(a)

Application of general rules for writ proceedings
Except as otherwise provided by the rules in this chapter, rules 8.485–8.493, relating to
writs of mandate, certiorari, and prohibition in the Supreme Court and Court of Appeal,
apply to writ proceedings under this chapter.

(b)

Petition
(1)

Time for filing petition
A petition for a writ challenging a superior court judgment or order governed by the
rules in this chapter must be must be served and filed on or before the earliest of:

(2)

(A)

Thirty days after the superior court clerk serves on the party filing the
petition a document entitled “Notice of Entry” of judgment or order, or a
file-stamped copy of the judgment or order, showing the date either was
served; or

(B)

Thirty days after the party filing the petition serves or is served by a party
with a document entitled “Notice of Entry” of judgment or order, or a filestamped copy of the judgment or order, accompanied by proof of service.

Contents of petition

In addition to any other applicable requirements, the petition must:
(A)

State that the superior court judgment or order being challenged is governed
by the rules in this chapter;

(B)

Indicate whether the judgment or order pertains to the Sacramento arena
project or a leadership project; and

(C)

If the judgment or order pertains to a leadership project, provide notice that
the person or entity that applied for certification of the project as a leadership
project must make the payments required by 8.705.

Rule 8.705. Court of Appeal costs in leadership projects
In fulfillment of the provision in Public Resources Code section 21183 regarding payment of the
Court of Appeal’s costs with respect to cases concerning leadership projects:
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(1)

Within 10 days after service of the notice of appeal or petition in a case concerning a
leadership project, the person who applied for certification of the project as a leadership
project must pay a fee of $100,000 to the Court of Appeal.

(2)

If the Court of Appeal incurs any of the following costs, the person who applied for
certification of the project as a leadership project must also pay, within 10 days of being
ordered by the court, the following costs or estimated costs:

(3)

(A)

The costs of any special master appointed by the Court of Appeal in the case; and

(B)

The costs of any contract personnel retained by the Court of Appeal to work on the
case.

If the party fails to timely pay the fee or costs specified in this rule, the court may impose
sanctions that the court finds appropriate after notifying the party and providing the party
with an opportunity to pay the required fee or costs.
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Letter 18
Scott Johnson
From:
Sent:
To:
Subject:
Attachments:

Kelly T. Smith <ktsmith@thesmithfirm.com>
Friday, May 16, 2014 6:21 PM
Scott Johnson
Kings arena comment: Sacramento Press, Second Saturday
Sacramento Press article-Second Saturday.pdf

Mr.Johnson:IncommentontheKingsarenaFEIRresponsetocomments,pleasefindtheattachedarticle.


Kelly T. Smith

THE SMITH FIRM
1541 Corporate Way, Suite 100
Sacramento, CA 95831
T: (916) 442-2019
M: (916) 607-1998
www.thesmithfirm.com
CONFIDENTIALITY NOTICE: This electronic mail message and any attached files contain information intended for the exclusive use of the individual or entity to
whom it is addressed and may contain information that is proprietary, privileged, confidential and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any viewing, copying, disclosure or distribution of this information is strictly prohibited and may be subject to legal
restriction or sanction. Please notify the sender immediately by return email or call (916) 442-2019 and delete the original message without making any copies.
NOT INTENDED AS A SUBSTITUTE FOR A WRITING: Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar
substance or effect, absent an express statement to the contrary, this email message, its contents, and any attachments are not intended to represent an offer to enter into
a contract or an acceptance of any offer, and are not otherwise intended to bind the sender, The Smith Firm, any of its clients, or any other person or entity.
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Letter 19
Scott Johnson
From:
Sent:
To:
Subject:

Karen Redman <kbredman@surewest.net>
Friday, May 16, 2014 8:05 PM
Scott Johnson
Sacramento Entertainment and Sports Center & Related Development, Project
Number: P13-065

TheresponsetocommentsprovidedintheFinalEIRfailstoaddressthedeficienciesofthedraftEIR.

KarenRedman
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Letter 20
Scott Johnson
From:
Sent:
To:
Subject:

Christine Hansen <cchansen31@gmail.com>
Saturday, May 17, 2014 7:17 AM
Scott Johnson
Objection to Final EIR for Sports Arena

Dear Mr. Johnson:
The Final EIR for the Kings Arena fails to address many of the
defects identified by the comments on the Draft EIR, in particular the
traffic impacts, noise, and billboards.
Please register my objection to the
City's adoption of the project and EIR.
Sincerely,
Christine Hansen
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Letter 21
Scott Johnson
From:
Sent:
To:
Subject:

jeanie keltner <jeaniekeltner@sbcglobal.net>
Sunday, May 18, 2014 4:02 PM
Scott Johnson
FEIR comment on Kings Arena

The final EIR for the Kings arena does not adequately address such defects and
problems as traffic impacts, noise and billboards identified in the comments on the
draft EIR.

Please register my objection to the City's adoption of the project and EIR.

Thank you.
SIncerely,

Jeanie Keltner
916 444 3203
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Letter 22
Scott Johnson
From:
Sent:
To:
Subject:

Maggie Coulter <mcoulter@dcn.org>
Monday, May 19, 2014 10:24 AM
Scott Johnson
EIR for Kings Arena comment

Please register my objection to the City's adoption of the Arena project and its EIR. The EIR for the Arena
does not adequately address the environmental impacts related to traffic impacts, noise and billboards.
Thank you.
Maggie Coulter
5601 V Street
Sacramento, CA 95817
916-456-1420
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Letter 23
Scott Johnson
From:
Sent:
To:
Cc:
Subject:

Stop Arena Subsidy <stoparenasubsidy@gmail.com>
Monday, May 19, 2014 1:19 PM
Scott Johnson
Ron
Comments on Kings arena REIR

Dear Mr. Johnson:

The Final EIR for the Kings Arena fails to address many of the
defects identified by the comments on the Draft EIR, in particular the
traffic impacts, noise, and billboards.

Please register my objection to the City's adoption of the project and EIR."

Sincerely,

Ron Emslie
916 813 4200
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Letter 24

From: Heather Fargo [mailto:h-fargo@comcast.net]
Sent: Monday, May 19, 2014 5:46 PM
To: Angelique Ashby; Steve Cohn; Darrell Fong; Steve Hansen; Kevin McCarty; Bonnie Pannell; Jay
Schenirer; Allen Warren; Mayor Johnson
Cc: John F. Shirey; Shirley Concolino
Subject: Blillboard statute on 5/20/14 agenda

Mayor and Council Members:
I am writing to oppose the proposed changes to the city's billboard
statute. The current rules limit the intrusion of new billboards, and helped
to remove what is generally referred to as blight. Changeable billboards
are not only unattractive, they are distracting, and we already have enough
distracted drivers. At least apply location criteria that protects the few views
that we have, especially our skyline and waterfronts. The current billboard
at Jibboom St. really distracts from both the waterfront and future Science
Center.
Previous councils worked hard to make Sacramento more
attractive. These signs take us in the wrong direction.
If it's such a great idea and so necessary to build the new arena, perhaps
the city could talk Roseville, Folsom, Elk Grove and other cities into placing
them along their freeways and adding that revenue as a small contribution
to the cost of this regional facility.
Thanks for considering my concerns.
Heather Fargo
Mayor of Sacramento 2000-2008

Letter 25
Scott Johnson
From:
Sent:
To:
Cc:
Subject:

Ron Maertz <ronmaertz@surewest.net>
Monday, May 19, 2014 9:08 PM
Scott Johnson
'Alex Kelter'; Rick Guerrero
FINAL ENVIRONMENTAL IMPACT REPORT FOR THE SACRAMENTO ENTERTAINMENT
AND SPORTS CENTER & RELATED DEVELOPMENT PROJECT (P13-065)

Scott,
The Environmental Council of Sacramento submits the following comments on the subject FEIR. Please
acknowledge receipt of these comments.

O11-2
City chose to respond to a different comment from the one that was made. In response to the apparent threat
to the availability of SRO units near the arena, the City pointed out that, even with the removal of the Hotel
Marshall from the SRO program, the number of available units would not fall below the legal floor of 712 units.
But the comment did not allege this would occur. The comment was:
“The immediate vicinity of the SESC includes a mixture of housing types including Single Room Occupancy.
Urban redevelopment projects of this type sometimes stimulate the real estate market to the point that people
who might, say, have minimum-wage jobs at the SESC could no longer afford to maintain their households. If
this occurred, a preventable increase in transportation costs, greenhouse gas emissions and unemployment
could easily result for these individuals.”
Thus, City’s answer to this comment was totally unresponsive, except for the affirmation that, indeed, the
number of SRO hotel spaces will decline as stated in the ECOS comment. No mitigation was proposed for this
acknowledged decline.
O11-3
City’s response includes the following:
.
“The Proposed Project includes new housing opportunities in downtown Sacramento and will pay City
of Sacramento Housing Trust Fund fees, as appropriate, that helps to achieve the goals and policies listed
above.
.
“The comment requests assessment of the consistency of the Proposed Project with a number of other
goals and policies of the 2013-2021 Housing Element, including policies H-1.2.5, H-1.3.1, H-1.3.2, H-1.3.4, and
H-3.1.1. The policies cited in the comment address future actions of the City related to such issues as the
process of receiving neighborhood input on development, encouraging social equity and elimination of
discrimination, economic integration of neighborhoods, providing housing opportunity for all segments of the
community, and promotion of extremely low income housing. These policies address social and economic
issues, and the comment does not describe any relationship of these policies to physical environmental effects,
which are the focus of evaluation in an EIR. Please also see Response to Comment O4-17 for a discussion of
the consideration of social and economic effects under CEQA, and Response to Comment O11-2 regarding
the potential indirect effects of the Proposed Project on single room occupancy housing in the downtown area.”
But the project does not commit to any specific number of housing units. In response to comment O11-14, a
commitment of “up to 550 multi-family residential units” is made, but it does not represent a true commitment
because the range of the proposed entitled number of units includes zero. The same applies to the project’s
contribution to the Housing Trust Fund. These statements are, therefore, unresponsive.
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O11-4
City’s response includes the following:
“Housing affordability is not an effect of the Proposed Project on the existing physical environment. Please also
see Response to Comment O4-17 for a discussion of the consideration of social and economic effects under
CEQA.”
Response to Comment O4-17 follows:
“Under the heading, “Economic Viability,” the comment includes an array of requested actions and programs
related to economic and social issues that would promote housing availability and cost, business improvement,
and street parking in the Alkali Flat and Mansion Flats neighborhoods. Under CEQA, economic and social
effects are relevant only insofar as they may serve as a link in a chain of cause and effect that may connect the
proposed action with a physical environmental effect, or they may be part of the factors considered in
determining the significance of a physical environmental effect. The comment includes no discussion or
information that suggests a connection between the requested measures and the physical environmental
effects of the Proposed Project. No evidence has been presented that the Proposed Project would affect,
involve or otherwise be connected to the availability or affordability of housing or the level of business activity
in the Alkali Flat or Mansion Flats neighborhoods. As such, there is no basis upon which to require the project
to implement the measures suggested in this comment.”
But the project has already caused (1) building owners nearest the project to raise rents and lease costs, and
(2) a plan to remove at least one SRO hotel from the city’s SRO program. City provides no evidence to
demonstrate at what distance from the project these appreciated land values will fall to zero, leaving open the
question of whether Alkali Flat or Mansion Flats will be affected.
City’s response to this question also includes the following:
.
“As stated on page 5-18 of the Draft EIR, the analysis concludes that the Proposed Project
combined with cumulative retail projects would not cause or contribute to urban decay.”
However, City does not identify what these “cumulative retail projects” are, making this response impossible to
analyze and assess for responsiveness. Project itself is lacking in specifics regarding its own retail projects, in
that the proposed range of square footage includes zero.

Ron Maertz
Land Use Chair
Environmental Council of Sacramento


2

Letter 26
Scott Johnson
From:
Sent:
To:
Subject:

Kevin Coyle <caysea@comcast.net>
Monday, May 19, 2014 9:38 PM
Scott Johnson
Your responses were inadequate and your EIR is insufficient

My dear Mr. Johnson,
I found your responses to my comments on the arena DEIR to be inadequate.
Here are 9 specific examples of your failure to deliver the goods followed by two general
comments.
You wrote: “Regional Transit does not plan to reduce service in other parts of the city in order
to accommodate demand at the Downtown project site.”
I wasn’t talking about RT’s plans now. I was talking about the plans they will have to make if
thousands of people have to wait in line for 45 minutes to get an RT ticket. In the real world,
the ticket queues plus the large, milling crowds plus the alcohol suggest a real possibility for
what I called “incidents.” In these situations, crowd control measures, plus the noise of the
crowd being controlled, impact the environment with respect to noise, traffic flow and
automotive emissions into the air. I can’t see how ignoring these truths in the EIR properly
informs the decision-making body.
You wrote: “Further no correlation exists between reduced transit service and blighted
environmental conditions.”
In making that argument, you should at least give the title and author of one peer-reviewed
study that supports your theory. If you can’t get a bus home X nights a month, you will have
incentive to move to a neighborhood with better political connections and bus service. If people
begin to abandon a neighborhood, property values go down, meaning poorer people will live
there who can less afford to maintain their property up to middle class standards, and the
neighborhood will have even less political clout to maintain or enhance other city services. I
call that blight.
You wrote: “the Proposed Project would be located in an existing urban environment, which
includes occasional police activity and helicopter flyovers.”
When I wrote about the sounds of police helicopters being a true noise issue, I explicitly was
not talking about “occasional…helicopter flyovers.” I wrote about the noise pollution a
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neighborhood experiences when the bird circles for hours. Not long ago, the helicopter circled
for a long time in our neighborhood because there was a rumor that a notable gang leader had
been seen—to contain one possible suspect, not to contain thousands of drunken revelers. One
time, the copter circled near my house for over 2 hours, I left for 30 minutes, and it was still
there when I returned. The Sacramento PD considers the helicopter a very useful tool,
particularly when unruly crowds are involved.
You wrote: “Section 4.9, Public Services, in the Draft EIR discusses police presence and law
enforcement at the Downtown project site.”
Because police services were discussed in the DEIR, I felt encouraged to comment on policing
issues and the inadequacy of your analysis. I argued that the DEIR tended to downplay and
obscure the realities of a mixture of boisterous crowds, alcohol, policing measures and
Sacramento’s long tradition of unruly, drunken crowds at night. In the 1980s, the St. Patrick’s
Day Parade was held after dark on J Street. There were many unruly drunks. It was changed
into a daylight venture and moved to Old Sacramento.
In the 1990s, drunken, unruly crowds at the Thursday Night Market drew complaints from
citizens, police and city officials, so this popular event was terminated. The Sacramento
Heritage Festival was a popular outdoor event, but became a drunken orgy and ceased to
exist. More recently, we’ve had several murders associated with the Second Saturday Art
Walk, and there is talk of cancelling it.
You can’t have drunken, unruly crowds and an adequate police response without a lot of noise
and traffic tie-ups, which in turn increase air pollution.
In most cultures on this planet, in case you are new here, people like to occasionally gather in
large crowds, ingest a psychoactive substance, and get wild and crazy. In Sacramento, the
number one drug used at outdoor gatherings is alcohol. This is reality; denying it distorts the
EIR.
You wrote: “In a survey of 13 other arenas in similar-sized cities around the country, out of
over 1,000 events, only 3 had attendance over 18,000…. Because of the infrequency of these
events, they are not evaluated further in this EIR.”
Again, a guiding premise of the project is that the arena and plaza will host many, many large
events. Again, it doesn’t take 18,000 people to set off a major disturbance that absorbs most of
Sacramento’s police force and ties up downtown traffic for hours.
You wrote: “Because of the infrequency and unique character of these types of events, it would
be impossible to account for them in the context of an EIR.”
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This is another example of you minimizing potential problems because you don’t grasp the
dynamics of mixing crowds, alcohol, Sacramento and policing practices. How do you know
that large events at the arena will be infrequent? One of the City’s big pitches in seeking
support for the arena was that it would host many more large events than was possible at the
present arena in Natomas. Another big pitch was that the public plaza associated with the arena
would be Sacramento’s night-time gathering spot. Yet another pitch was that these big crowds
would generate the market which would entice a huge surge in “induced development”
throughout the area. For you to say big crowds will be infrequent contradicts most of the
purposes of the project.
Also, drunken, unruly crowds don’t have to be all that big to draw a large and nervous police
response. To support your view, the EIR should have some discussion of how many squad cars
would be drawn to the scene of a public disturbance involving just 5000 people and how much
the police response and the subsequent melee with the crowd will lead to noise and traffic
congestion. In my experience, unruly crowds become much, much louder at the first sniff of
tear gas.
A few smart people with a good “hook” and skill with Facebook and Twitter could turn out
5,000 people for an informal rave in the plaza. It’s not that hard.
Do the police enjoy fighting with 5,000 drugged-out ravers? What does the police chief say
about that? How much does one of those fights cost taxpayers, and how do the costs not effect
other services citywide?
You wrote: “The environmental effects of induced growth are addressed in Section 5.4.3, page
5-9 of the Draft EIR.”
Yes, they are—5 whole pages!!!!!!! My point was that you did not address those effects to a
degree sufficient to properly inform the decision-making body of the consequences of their
decision. Key word: insufficient.
You wrote about the growth the City hopes to stimulate by this venture: “actual environmental
consequences of this type of economic growth are too speculative to predict or evaluate.”
I completely agree. Does the EIR sufficiently inform the decision-making body of this
problem—such an important problem that it should be vigorously called to their
attention? Would you agree that the induced growth triggered by the “Project” will contribute
much more noise, traffic congestion and air pollution to the Sacramento area than the “Project”
itself? Shouldn’t the fact that these unpredictable environmental consequences of the induced
growth may be horrible ones be called to the decision-making body’s attention? I would say
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yes, especially given the decision-making body’s stated intent to induce massive growth. I
think the EIR obscures this important decision point.
You wrote: “The information available regarding the proposed mixed use development is
sufficient to evaluate the potential physical environmental impacts of the project.”
Here, you lack credibility. Since the SPD hasn’t yet been designed, and the final agreement
between the City and the ownership group hasn’t been settled, we don’t know if the SPD will
include 500 condos, a luxury hotel and a bevy of fine shops and restaurants or will amount to
two condos and a cigar store. Therefore, the level of traffic, pollution and noise is too
speculative to predict or evaluate. Instead of speculating on the unpredictable, why not wait and
do an EIR on the SPD after you know there will really be one and what it will entail? Doesn’t
CEQA expect EIRs to be based on known quantities?
My general observations about your questionable “responses” to my legitimate comments are as
follows: the EIR ignores some important environmental issues, plays down some issues and
distorts other. It is not based on the real experiences Sacramento has had for
decades. Therefore, I find it completely inadequate for its purpose: to guide the decisionmaking body with full, balanced, unbiased information on ALL the issues of concern and
relevance. Your responses to me encapsulate in just a few pages the general tendency of the
EIR to duck or massage the tough questions, the questions about which the decision-making
body most desperately needs full, unbiased information.
Worse are the many ways in which the EIR’s description of the project differs so drastically
from what the members of that decision-making body have been talking about for 14
months. You think that large events will be rare, 7 out of 9 City Council members think those
events will be common. You think large outdoor events in the plaza will be rare. The 7 think
they will be common. You think the SPD will be modest. They think it will be grand or
grandiose. You think induced growth will tend to be modest. They think it will be huge.
My worry is that with your EIR, the Council will go blithely forward on the project as they
conceive it, rather than the Potemkin project you analyzed in the EIR. In such a situation, does
your EIR serve the intent of CEQA? I can’t imagine how.
With all due respect,
Kevin Coyle, Sacramento
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Letter 27
Scott Johnson
From:
Sent:
To:
Subject:

sarah foster <sarahfoster7433@att.net>
Tuesday, May 20, 2014 12:11 AM
Scott Johnson
Kings' Arena Final EIR

To: SRJohnson@cityofsacramento.org
Subject: Kings’ Arena FEIR
Mr. Johnson:
The Final EIR for the proposed Kings’ Arena fails to address many of the defects identified by
comments on the Draft EIR, my particular concern being the impact of increased traffic and
displacement of parking in surrounding neighborhoods.
I live in Midtown near the intersection of Capital and 23rd St. There’s a growing restaurant scene
developing just down the street from me on Capital.
The streets are not devoid of traffic, but neither are they gridlocked. Parking is not an insurmountable
problem. There is usually sufficient parking for residents, attendees to the churches, and customers
of businesses along Capital, L, K and J Streets and north-south streets from 16tth to 29th. . .
That will change. It’s not hard to visualize the effect of thousands of cars circling our residential and
commercial blocks, their drivers looking for parking spaces. Arena-goers will seek parking near the
new facility, forcing residents and shoppers that are currently able to park downtown to go further
east, into Midtown – displacing residents and shoppers in that part of town. .
This matter of parking displacement of residents and customers of local businesses in Midtown and
other neighborhoods has not been sufficiently addressed. in the Final EIR. The impact of the Arena
and associated traffic problems on the quality of life of our community must be carefully studied and
provisions made for mitigation.
Please register my objection to the adoption of the Arena Plan and its much-flawed EIR.
Very truly yours,
Sarah E. Foster
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Letter 28
Scott Johnson
From:
Sent:
To:
Subject:

Kelly T. Smith <ktsmith@thesmithfirm.com>
Tuesday, May 20, 2014 9:51 AM
Scott Johnson
Kings arena comment; freeway interchange impacts

Mr.Johnson:TheFEIRpreparedforthedowntownSacramentocorporatesportsarenafailstoaddressthepotentially
significantimpactstoInterstate80andSR160,andthepotentialformitigationtoreducethoseimpacts.

Kelly T. Smith

THE SMITH FIRM
1541 Corporate Way, Suite 100
Sacramento, CA 95831
T: (916) 442-2019
M: (916) 607-1998
www.thesmithfirm.com
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Letter 29
Scott Johnson
From:
Sent:
To:
Cc:
Subject:

Stop Arena Subsidy <stoparenasubsidy@gmail.com>
Tuesday, May 20, 2014 10:01 AM
Scott Johnson
Ron
Comments on Kings arena REIR

Dear Mr. Johnson:

The Final EIR for the Kings Arena fails to address many of the
defects identified by the comments on the Draft EIR, in
particular the
traffic impacts, noise, and billboards.

Please register my objection to the City's adoption of the project
and EIR.

Sincerely,

Ron Emslie
2833 32nd Street,
Sacramento, CA 95817
P. O. Box 5175
Sacramento, Ca 95817
916 813 4200
email: rhe3333@gmail.com
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